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Misner

946 A.2d 119

3/25/2008

PA Super

Offenses

(DUI)

Defendant's first and second guilty pleas to separate charges
of driving under the influence of alcohol (DUI), both entered in
same proceeding and in same proceeding as third guilty plea
to separate charge of DUI, w
convictionso for sentencing
conviction preceded sentencing on subsequent convictions.
75 Pa.C.S.A. §8 3804, 3806.

Stemple

940 A.2d 504

1/2/2008

PA Super

Offenses

(homicide by

vehicle while DUI)

Sentence for homicide while driving under the influence (DUI)
involving two victims, which imposed a flat three-year
sentence for the second death rather than an indeterminate
sentence, and which sentenced defendant for a single DUI
homicide having a statutory maximum of ten years rather than
for two felonies, each one having a ten-year maximum limit,
was illegal, requiring vacation of the entire sentence; vacating
only the flat three-year sentence for the second death would
reduce the aggregate penalty and upset the overall sentencing
scheme. 75 Pa.C.S.A. § 3735(a).

Stemple

940 A.2d 504

1/2/2008

PA Super

Offenses

(homicide by

vehicle while DUI)

When sentencing a defendant for the second-degree felony of
homicide while driving under the influence (DUI), a court is
free to impose a sentence such as three to six years, three to
ten years, five to ten years, or any other penalty having a
minimum of at least three years, a maximum that is at least
twice the minimum, and a maximum not exceeding ten years.
75 Pa.C.S.A. § 3735(a).

Stemple

940 A.2d 504

1/2/2008

PA Super

Offenses

(homicide by

vehicle while DUI)

The imposition of consecutive sentences for all deaths is the
purpose of the portion of the statute governing the sentence
for homicide while driving under the influence (DUI), requiring
a consecutive three-year term of imprisonment to be imposed
for each victim whose death was caused by a defendant's
DUL. 75 Pa.C.S.A. § 3735(a).

Stemple

940 A.2d 504

1/2/2008

PA Super

Offenses

(homicide by

vehicle while DUI)

Under the statute section governing homicide while driving
under the influence (DUI), in a case involving multiple victims,
a sentence of no less than three to six years must be imposed
for the death of each victim, rather than a flat three year
sentence for each additional death after the first death. 75
Pa.C.S.A. § 3735(a).
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Stemple

940 A.2d 504

1/2/2008

PA Super

Offenses

(homicide by

vehicle while DUI)

The statute governing homicide while driving under the
influence (DUI) does not mandate that multiple deaths be
charged in a single count of homicide while DUI; rather,
multiple deaths are to be charged in multiple counts. 75
Pa.C.S.A. § 3735(a).

Hurst

889 A.2d 624

12/14/2005

PA Super

Offenses

(accidents
involving
injury/death)

Conviction for accidents involving death or personal injury
while not properly licensed requires proof that defendant acted
with criminal negligence, even though statute defining such
offense does not contain a scienter requirement. 18 Pa.C.S.A.
§ 302(a), (b)(4); 75 Pa.C.S.A. § 3742.1.

Kinney

863 A.2d 581

12/3/2004

PA Super

Offenses

(accidents
involving
injury/death)

Defendant whose vehicle struck other vehicle, which caused
other vehicle to collide with pick-up truck, did not substantially
comply with terms of statute governing accidents involving
personal injury or death, where defendant did not stop at
accident scene, but rather kept driving and stopped to report
accident only after she had driven a half mile from the
accident scene. 75 Pa.C.S.A. § 3742.

Benn

779 A.2d 574

6/25/2001

PA Super

Offenses

(accidents
involving
injury/death)

Trial court could not impose a lesser sentence than that
required by state law for conviction for accidents involving
personal injury or death in effort to keep defendant in county
prison system; court did not have discretion to impose
sentence one day shorter than that required by state law,
although defendant had waived four days credit for time
served.

Schoff

911 A.2d 147

11/2/2006

PA Super

Offenses

(accomplice)

Evidence was sufficient to support conviction for first-degree
murder under accomplice liability theory; evidence showed
that defendant possessed a specific intent to kill victim, who
was her ex-husband, that defendant was outspoken about her
desire to have victim dead, and that defendant helped
individual in bringing killing of victim to fruition by helping
individual obtain a weapon, showing him the location of
victim's shop, and providing a rental car. 18 Pa.C.S.A. 88 306,
2502(a).

Brewer

876 A.2d 1029

6/2/2005

PA Super

Offenses

(accomplice)

A defendant convicted as an accomplice to retaliation against
a witness need merely be shown to have solicited or aided in
a course of conduct that he intended to aid or promote
retaliation for the victim's lawful activities. 18 Pa.C.S.A. 88
306, 4953.
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Kimbrough

872 A.2d 1244

4/19/2005

PA Super

Offenses

(accomplice)

To find a defendant guilty as an accomplice, a two-prong test
must be satisfied; first, there must be evidence to show that
the defendant intended to facilitate or promote the underlying
offense, and second, there must be evidence that the
defendant actively participated in the crime or crimes by
soliciting, aiding, or agreeing to aid the principal. Both
requirements of the two-prong test used to determine whether
a defendant is guilty as an accomplice may be established
wholly by circumstantial evidence. No agreement is required
to find a defendant guilty as an accomplice, only aid. 18
Pa.C.S.A. § 306(a), (b)(3), (c)(1).

Barnes

871 A.2d 812

2/22/2005

PA Super

Offenses

(accomplice)

Defendant, who was not principal actor in committing crime,
may nevertheless be liable for crime if he was accomplice of
principal actor. Person is deemed accomplice of principal if,
with intent of promoting or facilitating commission of offense,
he: (1) solicited the principal to commit it, or (2) aided or
agreed or attempted to aid such other person in planning or
committing it. For purposes of determining accomplice
liability, amount of aid offered by defendant need not be
substantial so long as it was offered to the principal to assist
him in committing or attempting to commit crime.

Jackson

744 A.2d 271

12/28/1999

PA Super

Offenses

(accomplice)

Evidence was sufficient to support conviction for homicide by
vehicle under an accomplice liability theory, though
defendant's vehicle did not strike the victim or the victim's
vehicle but rather his brother's vehicle collided with victim, as
brothers were engaged in a drag race at time of accident. 18
Pa.C.S. 306.

Chiari

741 A.2d 770

11/15/1999

PA Super

Offenses

(accomplice)

An accomplice is equally liable for the acts of another if he
acts with the intent of promoting or facilitating the commission
of an offense and agrees, aids, or attempts to aid such other
person in either planning or committing that offense.

Swerdlow

636 A.2d 1173

2/4/1994

PA Super

Offenses

(accomplice)

An accomplice is one who knowingly and voluntarily
cooperates with or aids another in the commission of a crime;
one must be an active partner in the intent to commit the
crime; must have done something to participate in venture.

Sullivan

864 A.2d 1246

12/22/2004

PA Super

Offenses

(aggravated

assault by vehicle

while DUI)

Evidence was sulfficient to support conviction for aggravated
assault by vehicle while driving under influence (DUI), even
though defendant argued that he expressed remorse to police
officers and victims immediately after vehicular collision;
defendant drove quarter mile in wrong direction on off-ramp,
which permitted inference of criminal negligence. 75
Pa.C.S.A. § 3735.1(a).

Dellavecchia

725 A.2d 186

12/31/1998

PA Super

Offenses

(aggravated

assault by vehicle

while DUI)

As long as defendant's conduct started chain of causation
which led to victim's injuries, criminal responsibility may
properly be found, with respect to charge of aggravated
assault by vehicle while DUI.
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Matthew

909 A.2d 1254

11/22/2006

PA

Offenses

(aggravated
assault)

Evidence was sufficient to show that defendant took a
substantial step towards inflicting serious bodily injury upon
victim, as required for conviction for first-degree felony
aggravated assault as charged; defendant pushed a loaded
gun against victim, threatened to kill him, and pointed it at him
before fleeing scene, and only remaining step that defendant
would have had to take to inflict serious bodily injury would
have been to pull gun's trigger, which would have obviously
caused serious bodily injury. 18 Pa.C.S.A. 88 901(a), 2301,
2702(a)(1).

Matthew

909 A.2d 1254

11/22/2006

PA

Offenses

(aggravated
assault)

Evidence was sufficient to show that defendant intended to
inflict serious bodily injury upon victim, as required for
conviction for first-degree felony aggravated assault as
charged; defendant repeatedly threatened to kill victim, and if
threats alone were not enough, defendant pushed loaded gun
against victim's throat and pointed it him before fleeing scene.
18 Pa.C.S.A. 88 302(b)(1)(i), 901(a), 2301, 2702(a)(1).

Hall

830 A.2d 537

8/18/2003

PA

Offenses

(aggravated
assault)

Evidence was sufficient to show that defendant intended to Kill
or inflict serious bodily harm on police officer, as required to
support conviction for aggravated assault, despite defendant's
claim that his gun accidentally discharged while fleeing officer;
defendant fired two shots almost immediately after
encountering officer, gun was not pointed in air or off to side
but rather in officer's direction and from approximately 60-70
feet away, defendant admitted he did not have permit to carry
gun and had intended to shoot another individual he was
looking for, and shooting officer would have served
defendant's stated goal of attempting to elude arrest.

Comer

716 A.2d 593

8/7/1998

PA

Offenses

(aggravated
assault)

Evidence that defendant killed one individual and injured
another while driving at excessive speed after consuming 4-5
beers and ingesting at least one downer was insufficient to
establish requisite mens rea to warrant conviction of
aggravated assault.

Fowlin

710 A.2d 1130

4/23/1998

PA

Offenses

(aggravated
assault)

Defendant who unintentionally injured a bystander while using
justifiable force in self-defense could not be convicted of
reckless endangerment and aggravated assault, with respect
to a bystander; both crimes required proof of recklessness,
which a findin

Flemings

652 A.2d 1282

1/20/1995

PA

Offenses

(aggravated
assault)

Conviction of aggravated assault of police officer under
2702(a)(3) need not show that defendant was aware that
victim was a police officer.

O'Hanlon

653 A.2d 616

1/20/1995

PA

Offenses

(aggravated
assault)

DUI itself does not provide mens rea for aggravated assault,
absent some intent to harm victim. Mere recklessness
insufficient to support conviction for AA, which requires a
higher degree of culpability [necessarily posed threat to
human life].
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Thompson

934 A.2d 1281

10/10/2007

PA Super

Offenses

(aggravated
assault)

Evidence was sulfficient to support defendant's conviction for
aggravated assault; witness testified that he was with
defendant on the afternoon in question when defendant, who
was in possession of firearm, inquired as to whether witness
wanted to walk down street and participate in a shootout,
witness declined and shortly thereafter heard gunshots, and
later that day, witness was with defendant when defendant
informed him that he earlier had fired shots and struck victim,
and bullet fired from handgun, which was identified by witness
as that possessed by defendant, was removed from the body
of victim. 18 Pa.C.S.A. § 2702.

Patrick

933 A.2d 1043

9/24/2007

PA Super

Offenses

(aggravated
assault)

Where the victim suffers serious bodily injury, the
Commonwealth is not required to prove specific intent to
obtain conviction for aggravated assault; Commonwealth need
only prove that the defendant acted recklessly under
circumstances manifesting an extreme indifference to the
value of human life. 18 Pa.C.S.A. § 2702(a)(1).

Patrick

933 A.2d 1043

9/24/2007

PA Super

Offenses

(aggravated
assault)

For the degree of recklessness contained in the aggravated
assault statute to occur, the offensive act must be performed
under circumstances which almost assure that injury or death
will ensue. 18 Pa.C.S.A. § 2702(a)(1).

Patrick

933 A.2d 1043

9/24/2007

PA Super

Offenses

(aggravated
assault)

Commonwealth made out a prima facie case of aggravated
assault based on evidence that defendant delivered a sucker
punch to victim's temple as victim was walking down sidewalk
with his hands in his pockets, knocking victim off his feet and
resulting in victim hitting his head on sidewalk, being in coma
for two days due to severe brain trauma, and receiving several
weeks of therapy. 18 Pa.C.S.A. § 2702(a)(1).

Faulk

928 A.2d 1061

6/15/2007

PA Super

Offenses

(aggravated
assault)

Evidence was sulfficient to support conviction for aggravated
assault; defendant punched victim's head numerous times
with closed fist until his face was bloody and swollen, and he
was barely conscious, defendant was large man, witness
stated that victim already appeared to be unconscious, but
defendant continued to punch him five or six more times,
defendant made no attempt to aid victim in any way, but
simply left premises immediately after assault, and victim's
treating physician stated that injuries were consistent with
significant traumatic brain injury and were sufficiently serious
as to have been life-threatening had he not obtained
treatment. 18 Pa.C.S.A. § 2702(a)(1).
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Faulk

928 A.2d 1061

6/15/2007

PA Super

Offenses

(aggravated
assault)

To obtain a conviction for aggravated assault when the victim
sustained serious bodily injury, the Commonwealth must
establish that the offender acted intentionally, knowingly, or
with a high degree of recklessness that included an element of
deliberation or conscious disregard of danger. A single punch
to the face can constitute aggravated assault.

Lewis

911 A.2d 558

11/8/2006

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to sustain defendant's conviction for
aggravated assault; defendant, who was romantically involved
with victim, was angered by suspicion of victim's infidelity,
defendant delivered at least three closed-fist punches to
victim's body, one to the stomach and two to her face, and the
first punch to the face caused victim's left eye to immediately
swell shut and rendered her dazed, and the second punch to
her face opened a bloody gash, and plastic surgeon described
victim's injuries as consisting of multiple swollen areas on her
face and neck and multiple cuts and lacerations on her face
and inside of her mouth. 18 Pa.C.S.A. § 2702(a)(1).

Frishie

889 A.2d 1271

12/27/2005

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to support defendant's conviction for
aggravated assault; there was ample evidence from which to
infer that defendant acted with either the specific intent to
cause serious bodily injury to the victim, or at the very least,
acted recklessly under circumstances manifesting extreme
indifference to the value of human life, with evidence showing
that defendant slammed victim's head against toilet, and
State's medical expert testifying that victim "died from blunt
force trauma of his brain" caused by "multiple repeated
concurrent impacts" to his head. 18 Pa.C.S.A. 8§ 2301, 2702.

Alford

880 A.2d 666

7/26/2005

PA Super

Offenses

(aggravated
assault)

For aggravated assault purposes, an "attempt" is found where
the accused, with the required specific intent, acts in a
manner which constitutes a substantial step toward
perpetrating a serious bodily injury upon another. 18
Pa.C.S.A. § 2702.

Alford

880 A.2d 666

7/26/2005

PA Super

Offenses

(aggravated
assault)

Evidence was sulfficient to support defendant's conviction for
aggravated assault of constable; evidence indicated that
defendant hit constable six or eight times in the head and face
with the firearm, that constable had blood all over him, and
that defendant tried to shoot constable twice. 18 Pa.C.S.A. §
2702(a)(1).
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Matthews

870 A.2d 924

3/14/2005

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to show that defendant intended to
inflict serious bodily injury on victim, as required to sustain
conviction for first-degree aggravated assault; defendant
shoved loaded firearm into throat of unsuspecting victim,
continued to restrain victim throughout encounter by pointing
loaded firearm at him, expressed his present intent to kill
between seven and ten times during encounter, and ended
encounter only after third party arrived at scene, and there
was no question that infliction of gunshot wound to victim's
throat would have caused serious bodily injury. 18 Pa.C.S.A.
88 302(b)(1), 2301, 2702(a)(1).

Payne

868 A.2d 1257

2/15/2005

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to show that defendant was
perpetrator of aggravated assault; eyewitness identified
shooter as man she knew from neighborhood, victim identified
defendant as shooter, shooter approached victim with two
drawn guns and fired shots at ground when victim rebuffed
demand for money, and victim was shot in back when he tried
to run away. 18 Pa.C.S.A. § 2702(a)(1).

Payne

868 A.2d 1257

2/15/2005

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to show that defendant caused
victim's near fatal injuries in circumstances manifesting
extreme indifference to human life, as required to support
conviction for aggravated assault; defendant approached
victim with two guns drawn, he fired two shots into ground and
then asked victim if he wanted to get shot when victim
rebuffed demand for money, and then he shot victim in back
when victim tried to run away. 18 Pa.C.S.A. § 2702(a)(1).

Thomas

867 A.2d 594

1/21/2005

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to show that defendant starved her
child and caused child serious bodily injury, resulting in child's
death by starvation, so as to sustain defendant's conviction for
aggravated assault; forensic pathologist testified that child
was emaciated and had no fat or muscles and that every one
of his organs was atrophied, pathologist stated that child's
death was caused by complications from starvation and there
were no underlying natural causes of his malnourishment, and
trace evidence specialist found human hair and insulation in
child's Gl tract and human hair and mattress stuffing in his
stomach. 18 Pa.C.S.A. § 2702(a)(1).
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Gray

867 A.2d 560

1/20/2005

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient for fact-finder to infer that defendant
attempted to inflict serious bodily injury upon the victim so as
to sustain defendant's conviction for aggravated assault;
police observed victim screaming and trying to pull herself
away from defendant who was holding victim by the wrist,
officers saw children striking defendant with plastic bats and
demanding that defendant release victim, officers observed
puncture and stab wounds on victim's arm and bloody wound
above her eye, and victim informed doctor that she had been
stabbed in the arm with a knife and in forehead and scalp with
a screwdriver. 18 Pa.C.S.A. § 2702(a)(1); 18 Pa.C.S.A. §
2301.

McHale

858 A.2d 1209

9/8/2004

PA Super

Offenses

(aggravated
assault)

Reckless conduct will not support a finding of malice, as
required for aggravated assault based on recklessness,
unless the conduct in question poses a very high likelihood
that death or injury will result. Driving under the influence of
alcohol does not create recklessness per se and, thus, does
not itself support a conviction for aggravated assault based on
recklessness. 18 Pa.C.S.A. § 2702(a)(1).

Sheppard

837 A.2d 555

11/25/2003

PA Super

Offenses

(aggravated
assault)

Defendant knew that person he pulled gun on was police
officer, as required to support conviction for aggravated
assault against police officer by physical menace; officer was
in full uniform when she confronted defendant, defendant kept
his gun pointed at her despite her order to him to drop it, and
officer drew her own weapon and radioed for backup.

Dale

836 A.2d 150

11/6/2003

PA Super

Offenses

(aggravated
assault)

Evidence sufficient to support conviction of attempted murder
was also sufficient to support conviction of aggravated
assault, where aggravated assault was lesser included
offense of attempted murder.

Dailey

828 A.2d 356

6/11/2003

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to show that defendant intended to
inflict serious bodily injury on corrections officer, as required to
support conviction for aggravated assault, even though officer
did not sustain serious injury; defendant delivered two close-
fisted punches to officer's face, and he had to be forcibly
restrained by other officers while standing in position
indicating an intent to continue the attack.

Gruff

822 A.2d 773

3/27/2003

PA Super

Offenses

(aggravated
assault)

If the accused intends to cause serious bodily injury to another
and then proceeds to perform all acts necessary to do so,
accused can still be guilty of aggravated assault even though
completing aggravated assault is impossible. 18/2702(a)(1).

Gruff

822 A.2d 773

3/27/2003

PA Super

Offenses

(aggravated
assault)

For aggravated assault purposes, an 'attempt' is found where
the accused, with the required specific intent, acts in a
manner which constitutes a substantial step toward
perpetrating a serious bodily injury upon another.
18/2702(a)(1).
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Gruff

822 A.2d 773

3/27/2003

PA Super

Offenses

(aggravated
assault)

Evidence that defendant held a loaded rifle with an attached
bayonet against victim's throat and stated "I just ought to kill
you" was sufficient to support defendant's convictions for
aggravated assault. 18/2702(a)(1, 4).

Robinson

817 A.2d 1153

2/14/2003

PA Super

Offenses

(aggravated
assault)

Since the Commonwealth's evidence placed defendant
nowhere near victim during robbery, defendant's conviction for
aggravated assault rested upon a theory of accomplice
liability. 18/2702(a)(1).

Repko

817 A.2d 549

2/11/2003

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to support conviction for aggravated
assault against police officer by physical menace, where
evidence showed scene was well lit, officer was in full uniform,
arrived in marked car, and announced himself, and
defendant's intent to place officer in fear of serious bodily
injury through use of manacing or frightening activity was
shown by evidence that defendant failed to drop gun when
told to do so, but instead said nothing and immediately raised
his weapon and pointed it directly at officer. 18/2702(a)(6).

Repko

817 A.2d 549

2/11/2003

PA Super

Offenses

(aggravated
assault)

Evidence was insufficient to support conviction for aggravated
assault, where statute required evidence that defendant
attempted to cause, or intentionally or knowingly caused,
bodily injury to another with a deadly weapon; defendant's
conduct in twice pointing handgun at victim and threatening to
shoot her did not show that defendant took substantial step
toward intentionally causing victim bodily harm beyond
pointing gun and issuing verbal threats to shoot.
18/2702(a)(4).

Gillen

798 A.2d 225

4/30/2002

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to support conviction for aggravated
assault; defendant and the victim were seen arguing on the
side of the road next to defendant's truck, when the police
arrived at the scene the victim was lying in a fetal position in
close proximity to the front wheel of the truck and defendant
was behind the wheel of the truck, the dirt surrounding the
truck showed evidence of recent acceleration, and the victim's
cause of death was blunt force trauma consistent with injuries
caused by an automobile traveling 25 to 30 mph.
18/2702(a)(1).

Lowery

784 A.2d 795

10/4/2001

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to establish that defendant who struck
victim in the eye with an eight-foot long wooden pole following
a verbal argument acted with 'malice’ as required to support
conviction for aggravated assault; defendant repeatedly
swung pole at victim's head and face, pole broke as it struck
people and objects, and pole struck victim in the eye, causing
loss of eye. 18/2702

Roche

783 A.2d 766

8/27/2001

PA Super

Offenses

(aggravated
assault)

Simple showing that the victim sustained a serious bodily
injury is not enough to sustain a conviction for aggravated
assault. To sustain a conviction, the commonwealth must
also prove that the defendant acted with the requisite mens
rea or criminal state of mind. 18/2702(a)(1), 2301.

Page 9

6/12/2008




Pennsylvania Commission on Sentencing

Caselaw Highlights (PA Reporter through May 23, 2008)

Schwenk

777 A.2d 1149

5/23/2001

PA Super

Offenses

(aggravated
assault)

Evidence was sufficient to sustain convictions for aggravated
assault and resisting arrest against off-duty state police
officer, as evidence was more than sufficient to establish that
officer was acting in performance of duties as state police
officer despite the fact he was not in uniform and off-duty.

Packard

767 A.2d 1068

1/24/2001

PA Super

Offenses

(aggravated
assault)

Although defendant who drove vehicle straight into an
obviously elderly pedestrian made last-second attempt to
break, this did not preclude finding that she consciously set
out to cause or knew that she would cause serious bodily
injury to pedestrian, so as to support conviction for aggravated
assault.

Petaccio

764 A.2d 582

12/13/2000

PA Super

Offenses

(aggravated
assault)

There was sufficient evidence that defendant engaged in
intentional and knowing conduct when he punched police
officer in face and kicked him in stomach, so as to support
conviction for aggravated assault (18/2702(a)(3)).

Defendant's conduct in punching police officer in jaw, which
caused officer to experience pain and bleeding, and kicking
officer's stomach satisfied 'bodily injury' element of aggravated
assault.

Kling

731 A.2d 145

5/7/1999

PA Super

Offenses

(aggravated
assault)

Conviction for third-degree murder or aggravated assault
based on malice is appropriate where evidence demonstrates
element of sustained recklessness by defendant driver in face
of obvious risk of harm to his victims. Evidence of malice was
sufficient where defendant raced another driver on mountain
road at speeds of 75-80 mph, passed cautionary signs ande
nearly hit one motorist before crashing into second.

Dellavecchia

725 A.2d 186

12/31/1998

PA Super

Offenses

(aggravated
assault)

En banc. Evidence that defendant drove at excessive rate of
speed over congested city streets, weaving in and out of
traffic, prior to crash that injured 16-year old girl and baby, and
that defendant was under the influence while driving, was
insufficient

Nichols

692 A.2d 181

4/2/1997

PA Super

Offenses

(aggravated
assault)

Under (a)(1), element of recklessness required proof that
conduct manifested extreme indifference to value of human
life; malice must be present; broken jaw and being confined to
liquid diet constitutes impairment of function of bodily
member, within mean

Nichols

692 A.2d 181

4/2/1997

PA Super

Offenses

(aggravated
assault)

Use of deadly weapon on vital part of body is sufficient to
establish specific intent to kill. Baseball bat, when swung at
head, can be very deadly weapon. Specific intent to cause
SBI can be inferred from use of deadly weapon on vital part of
body.

Rosado

684 A.2d 605

10/11/1996

PA Super

Offenses

(aggravated
assault)

Defendant possessed requisite specific intent to support a.a.
conviction where he repeatedly fired automatic weapon at
lighted second story windows of victim's apartment; statute
does not require proof that SBI occurred, only that attempt
was made.
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Cassidy 668 A.2d 1143 11/16/1995|PA Super  |Offenses (aggravated Evidence of injuries requiring victim to wear backbrace and

assault) removable wrist casts continuously for two months constituted
serious bodily injury within meaning of 18 PaCS2301, based
on standard of review of light most favorable to Com. as
verdict winner.

Rosario- 666 A.2d 292 9/20/1995|PA Super |Offenses (aggravated Specific intent to kill is greater and necessarily subsumes a

Hernandez assault) specific malicious intent to do bodily harm; aggravated assault

merges as it is a lesser included offense of voluntary
manslaughter; act of killing another includes SBI.

Childs 664 A.2d 994 8/10/1995|PA Super |Offenses (aggravated Ten year probationary sentence instead of recommended 33-
assault) 49 months prison for aggravated assault unreasonable where

conduct threatened SBI, was not strongly provoked, there
were no grounds to excuse or justify behavior, and previous
history of violence

Bucknor 657 A.2d 1005 3/23/1995|PA Super |Offenses (aggravated No due process violation in charging defendant with
assault) aggravated assault only, and not with attempted murder, even

though aggravated assault is a lesser included offense of
attempted murder. Court notice regarding illogical grading of
these offenses.

Lopez 654 A.2d 1150 2/21/1995|PA Super |Offenses (aggravated Person who discharges a weapon into an empty residence
assault) can commit aggravated assault if he possesses the requisite

intent to cause serious bodily injury or bodily injury via a
deadly weapon, even if person absent from residence.

Hunter 644 A.2d 763 717/1994|PA Super  |Offenses (aggravated Discharging firearm into occupied home may be basis for
assault) aggravated assault.

DiMauro 642 A.2d 507 5/24/1994|PA Super |Offenses (aggravated Electronic monitoring under an Intermediate Punishment
assault) sentence not permitted for aggravated assault as it is an

ineligible offense.

Atwell 785 A.2d 123 10/18/2001|PA Super  |Offenses (aggravated Statute establishing crime of aggravated harassment by
harassment by prisoner is rationally related to legitimate governmental
prisoner) interest of deterring inmate's conduct through possibility of

increased punishment, and thus, statute does not violate
equal protection clause.

Boyd 763 A.2d 421 11/22/2000|PA Super  |Offenses (aggravated A chemical analysis was unnecessary to establish that an
harassment by inmate threw urine at a guard and committed aggravated
prisoner) harassment in violation of statute prohibiting a prisoner from

causing another to come into contact with blood, seminal fluid,
saliva, urine or feces (18/2703.1). The Commonwealth may
rely on circumstantial evidence to prove the identity of the fluid
or material.

Clark 761 A.2d 190 10/16/2000|PA Super  |Offenses (aggravated Police lock-up or holding cell was a 'local or county detention
harassment by facility' for purposes of supporting defendant's conviction for
prisoner) aggravated harassment by prisoner, since prisoner

harassment statute could not reasonably be interpreted to
protect law enforcement personnel from harassment only by
'prisoners," and not from other individuals being detained.
18/2703.1.
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Hooks

921 A.2d 1199

3/27/2007

PA Super

Offenses

(aggravated
indecent assault)

Anniversary date of birth, rather than common law date, under
which person reached given age in years at first moments of
day before person's birthday, was applicable to statutes
governing statutory sexual assault and aggravated indecent
assault on person less than 16 years of age, for purposes of
calculating age of victim, and thus, Commonwealth presented
sufficient evidence to establish that victim was "under 16
years of age" at time that offenses were committed; sexual
encounter occurred one day prior to victim's 16th birthday,
and statute governing computation of time provided that date
of birth was determined by anniversary date and not, as
common law would provide, day before anniversary. 18
Pa.C.S.A. §8 3122.1, 3125(a)(8).

Castelhun

889 A.2d 1228

12/14/2005

PA Super

Offenses

(aggravated
indecent assault)

Evidence was sufficient to support finding that defendant
penetrated victim's vagina, as required to support aggravated
indecent assault conviction; victim testified that defendant
both digitally penetrated her vagina and inserted his penis into
her vagina. 18 Pa.C.S.A. § 3125(a).

Filer

846 A.2d 139

3/19/2004

PA Super

Offenses

(aggravated
indecent assault)

Evidence was sufficient to show that defendant digitally
penetrated minor victim's vagina, so as to support conviction
for aggravated indecent assault, even though defendant
argued that victim's testimony was inconsistent; victim
testified that defendant put one hand down her pants and
inserted his finger into her vagina. 18 Pa.C.S.A. § 3125.

Coco

747 A.2d 1237

3/3/2000

PA Super

Offenses

(aggravated
indecent assault)

Defendant who was convicted of aggravated indecent assault
of a child was subject to the registration provisions of sex
offenders under Megan's Law (42/9793). The decision in
Com. v. Hayle that the sexually violent predator provisions of
Megan's Law violated procedural due process did not affect
the registration provisions.

Przybyla

722 A.2d 183

12/8/1998

PA Super

Offenses

(aggravated
indecent assault)

Statutory sexual assault and aggravated indecent assault
charges arising from 19-year-old defendant's acts of
consensual sexual intercourse with a 13-year-old victim were
not 'de minimis' and thus trial court abused its discretion in
dismissing charges.

Craven

817 A.2d 451

3/4/2003

PA Super

Offenses

(animal cruelty)

Animal cruelty statute criminalizing attendance at an animal
fight 'as a spectator' does not criminalize one's mere presence
at an animal fight, but rather criminalizes a person's conscious
decision to attend an illegal animal fight as a spectator.
18/5511(h.1)(6).

Schierscher

668 A.2d 164

11/30/1995

PA Super

Offenses

(anti-stalking
statute)

Anti-harassment provision of section 2709(a) does not violate
5th or 14th Amendments; anti-stalking provision of section
2709(b) is not unconstitutionally vague or overbroad.
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Galindes

786 A.2d 1004

11/14/2001

PA Super

Offenses

(assault, attempt)

Sufficient evidence supported attempted assault conviction,
even though victim was not struck by any bullets, the act of
firing a gun toward him constituted an attempt to cause
serious bodily injury, thereby committing the offense of
attempted assault.

Smith

863 A.2d 1172

12/7/2004

PA Super

Offenses

(attempted
aggravated
indecent assault)

Evidence supported conviction for criminal attempt to commit
aggravated indecent assault; evidence indicated that
defendant grasped 12-year-old victim by the hair, covered
victim's month, took victim to corner of room, defendant put
his fingers on skin above victim's vagina, and defendant
stopped only when victim crossed her legs and called for
attention of her aunt. 18 Pa.C.S.A. 88 901, 3125(a)(1, 7).

Wilamowski

633 A.2d 141

11/9/1993

PA

Offenses

(attempted
burglary)

In order to prove attempted burglary, the totality of the
circumstances must be evaluated. In order for an attempted
burglary to stand, the Commonwealth must provide evidence
regarding intent to commit a crime once inside.

Alexander

722 A.2d 698

12/14/1998

PA Super

Offenses

(attempted
forgery)

Defendant could be convicted of both attempted forgery and
credit card fraud, in connection with incident in which
defendant gave sales clerk a credit card that did not belong to
defendant, clerk prepared sales receipt, defendant observed
police officer n

Robertson

874 A.2d 1200

4/26/2005

PA Super

Offenses

(attempted
homicide)

Evidence was sufficient to show that defendant had specific
intent to Kill, as required for conviction for criminal attempt to
commit homicide, even though defendant argued that no
medical testimony was presented that proved that areas of
victim's body that were stabbed were vital; defendant crept
from behind and used knife to inflict injuries to unknowing,
defenseless victim's head, stomach, and neck, and jurors
could conclude without expert testimony that those areas were
vital.

Packard

767 A.2d 1068

1/24/2001

PA Super

Offenses

(attempted
homicide)

Although defendant who drove vehicle straight into an
obviously elderly pedestrian made last-second attempt to
break, this did not preclude finding that she had specific intent
to kill pedestrian, so as to support conviction for attempted
homicide.

Jacob

867 A.2d 614

1/24/2005

PA Super

Offenses

(attempted IDSI)

Evidence was sufficient to show that defendant took
substantial step toward commission of involuntary deviate
sexual intercourse (IDSI) with child, as required for conviction
for attempted IDSI with child; defendant engaged in multiple
sexual communications with purported 12-year-old girl via
Internet, arranged to meet with girl the next day, engaged in
telephone conversation in which he offered to teach girl oral
sex during scheduled meeting, and arrived at prearranged
location with condoms in his vehicle. 18 Pa.C.S.A. §8 901(a),
3101, 3123(b).
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Holley

945 A.2d 241

3/19/2008

PA Super

Offenses

(attempted
murder)

Evidence was more than sufficient to sustain defendant's
convictions for attempted murder and aggravated assault;
complainant was working as a correctional officer and was
assigned to hospital to secure defendant, who was an
admitted inmate at the hospital, and when defendant attacked
complainant, threw her to floor, obtained her gun, and pointed
it at her and shot, while in a crowded hospital hallway, he was
both acting with malice and intended to cause serious bodily
injury while using a deadly weapon. 18 Pa.C.S.A. §§ 901,
2502(a), 2702(a)(1, 4).

Holley

945 A.2d 241

3/19/2008

PA Super

Offenses

(aggravated
assault)

Evidence was more than sufficient to sustain defendant's
convictions for attempted murder and aggravated assault;
complainant was working as a correctional officer and was
assigned to hospital to secure defendant, who was an
admitted inmate at the hospital, and when defendant attacked
complainant, threw her to floor, obtained her gun, and pointed
it at her and shot, while in a crowded hospital hallway, he was
both acting with malice and intended to cause serious bodily
injury while using a deadly weapon. 18 Pa.C.S.A. 8§ 901,
2502(a), 2702(a)(1, 4).

Johnson

910 A.2d 60

9/26/2006

PA Super

Offenses

(attempted
murder)

Maximum sentence for attempted murder authorized by jury's
guilty verdict was 20 years in prison, and thus imposed
sentence of 17 and one-half to 40 years was illegal under
statute providing for maximum sentence of 20 years unless
serious bodily injury resulted from attempted murder, in which
case maximum sentence was 40 years; defendant was not
charged with attempted murder resulting in serious bodily
injury, defendant was not on notice that the Commonwealth
sought to either prove that serious bodily injury resulted from
attempted murder or to invoke greater maximum sentence,
and jury was never presented with, nor rendered a decision
on, question of whether serious bodily injury resulted from
attempted murder. 18 Pa.C.S.A. §§ 1102(c), 2301.

Johnson

910 A.2d 60

9/26/2006

PA Super

Offenses

(attempted
murder)

Sentencing statute applicable to a conviction for attempted
murder imposes a condition precedent to the imposition of a
maximum term of imprisonment of up to forty years,
specifically, that serious bodily injury must have resulted from
the attempted murder; otherwise, the sentence shall be not
more than twenty years. 18 Pa.C.S.A. § 1102(c).

Austin

906 A.2d 1213

8/21/2006

PA Super

Offenses

(attempted
murder)

Evidence that defendant shot victim in stomach was sufficient
to show that defendant acted with intent to kill, as required for
conviction for attempted murder. 18 Pa.C.S.A. § 2502.
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Geathers

847 A.2d 730

4/12/2004

PA Super

Offenses

(attempted
murder)

For a defendant to be found guilty of attempted murder, the
Commonwealth must establish specific intent to kill. There is
no such crime as attempted second or third degree murder.
Malice is not an element of attempted murder. The only way
to establish attempted murder is to establish that the accused
harbored a more culpable mental state than malice: namely,
specific intent to Kill.

Dale

836 A.2d 150

11/6/2003

PA Super

Offenses

(attempted
murder)

Evidence of defendant's intent to kill and substantial steps
taken toward accomplishing murder was sufficient to support
convictions of attempted murder and aggravated assault;
testimony of cellmates of defendant and defendant's co-
conspirator established that victim had been telling other
inmates that defendant and co-conspirator were snitches, that
defendant and co-conspirator planned to slit victim's throat,
and that co-conspirator possessed razor melted into end of a
toothbrush, eyewitnesses described assault on victim, in
which co-conspirator cut victim's throat and defendant hit
victim with sock full of batteries, and victim testified
concerning his injuries.

Bucknor

657 A.2d 1005

3/23/1995

PA Super

Offenses

(attempted
murder)

No due process violation in charging defendant with
aggravated assault only, and not with attempted murder, even
though aggravated assault is a lesser included offense of
attempted murder. Court notice regarding illogical grading of
these offenses.

Pasley

743 A.2d 521

12/20/1999

PA Super

Offenses

(attempted sexual
assault)

Evidence was sulfficient to support defendant's conviction for
attempted sexual assault, even though defendant did not
directly state that he was going to have intercourse with the
victim, based on circumstantial evidence.

McCollum

926 A.2d 527

6/6/2007

PA

Offenses

(attempted theft)

Defendant could be convicted of attempted theft by unlawful
taking, even though he was not charged with criminal attempt;
attempted theft by unlawful taking was a lesser-included
offense of theft by unlawful taking, for which defendant was
charged. 18 Pa.C.S.A. §§ 901, 3921.

McCollum

926 A.2d 527

6/6/2007

PA

Offenses

(attempted theft)

Evidence was sulfficient to support conviction for attempted
theft by unlawful taking; defendant and his cohort followed an
elderly man until appearance of police cruiser slowed their
pursuit, defendant and his cohort then observed another man,
and after a first encounter, they chased after him, defendant
and his cohort pushed victim and attempted to remove cell
phone from his hand, and defendant fled from scene when
approached by police. 18 Pa.C.S.A. 88 901, 3921.
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Burns

765 A.2d 1144

12/20/2000

PA Super

Offenses

(attempted
voluntary
manslaughter)

Evidence was sulfficient to find that defendant was guilty of
attempted voluntary manslaughter, where defendant's self-
defense claim failed because he used more force than was
reasonably necessary to save himself from death or great
bodily harm and, thus, was operating under unreasonable
mistaken belief that attempted killing was justifiable by virtue
of self-defense claim; by slashing victim's neck, defendant
committed an act which constituted a substantial step toward
killing the victim under an unreasonable mistaken belief that
the killing was justified.

Davis

799 A.2d 860

5/23/2002

PA Super

Offenses

(bottle club)

Evidence was sufficient to support club owner's conviction for
operating illegal bottle club in violation of ordinance; club was
operated for profit and could hold more than 20 people,
individuals entering club's entertainment facilities were
charged entry fee, owner did not have license to to sell liquor
at club, beer was furnished by owner on club's premises for
consumption by both paying and non-paying customers, and
municipality previously voted to prohibit bottle clubs.

Parmar

710 A.2d 1083
672 A.2d 314

2/26/1998

PA
PA Super

Offenses

(bribery)

Because offense of bribery in official and political matters
contain an element of culpability not required by either the
Conflict of Interest Law [COIL] or State Adverse Interest Act
[SAIA], prosecution of COIL or SAIA under bribery
permissible. Decision

Johnson

910 A.2d 80

10/6/2006

PA Super

Offenses

(bribery)

Acceptance of sexual favors in return for exercising of
discretion not to arrest constituted pecuniary benefit sufficient
to support conviction for bribery in official and political matters;
in ordinary course of events, defendant would have had to pay
$30 to $50 for sexual favors from local prostitute, and
transaction between defendant and prostitute differed from
ordinary course of events only insofar as defendant arranged
to receive their services for free in exchange for his
overlooking their criminal offenses. 18 Pa.C.S.A. § 4701(a)(1).

Moyer

648 A.2d 42

9/19/1994

PA Super

Offenses

(BUI)

For involuntary manslaughter, Commonwealth must show that
defendant's conduct was directly and substantially linked to
victim's death; evidence established prima facie case of
boating under influence, but did not prove causation of fatal
collision.

Majeed

694 A.2d 336

4/25/1997

PA

Offenses

(burglary)

Although defendant owned residence, when he entered into
consent protection from abuse [PFA] order, he voluntarily
relinquished any license or privilege he had to enter premises
and granted wife exclusive possession of it, so that he could
be convicted of

Majeed

694 A.2d 336

4/25/1997

PA

Offenses

(burglary)

While indirect criminal contempt is appropriate sanction for
violation of protection from abuse [PFA] order, that does not
preclude conviction for burglary when defendant enters
residence from which he has been excluded.
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Hagan

654 A.2d 541

2/15/1995

PA

Offenses

(burglary)

Any secured facility where goods are stored, including a
fenced storage lot, is an occupied structure under
Pennsylvania's burglary and criminal trespass statutes, if
adapted for the carrying on of business therein. Fenced
residential yard not included.

Alston

651 A.2d 1092

12/28/1994

PA

Offenses

(burglary)

Commonwealth not required to allege or prove what particular
crime defendant intended to commit for burglary conviction;
only required to prove that defendant had general criminal
intent based on the totality of circumstances.

Wilamowski

633 A.2d 141

11/9/1993

PA

Offenses

(burglary)

Supreme Court adopted a 'totality of the circumstance' test for
burglary, wherein the Commonwealth must establish
additional evidence that goes beyond a mere breaking;
requirement of felonious intent for burglary conviction.

Ausberry

891 A.2d 752

1/20/2006

PA Super

Offenses

(burglary)

A felony one burglary would include any of the following
scenarios: (1) the structure is adapted for overnight
accommodation and no individual is present; (2) the structure
is not adapted for overnight accommodation and an individual
is present; or (3) the structure is adapted for overnight
accommodation and an individual is present. 18 Pa.C.S.A. §
3502.

Knowles

891 A.2d 745

1/12/2006

PA Super

Offenses

(burglary)

Burglary of home during which time homeowner was absent
but later returned to encounter defendant and co-defendant
was "crime of violence," within meaning of statute requiring
imposition of mandatory minimum sentence of ten years for
any person who is convicted of a crime of violence and has
previously been convicted of a crime of violence. 42 Pa.C.S.A.
§ 9714(q).

Alford

880 A.2d 666

7/26/2005

PA Super

Offenses

(burglary)

Evidence was sufficient to support finding that defendant
entered victim's house with the intent to commit the crime of
escape, as required to support burglary conviction; evidence
indicated that after victim fled out the side kitchen door,
defendant entered and hid himself beneath victim's bed, that
defendant went to victim's house just minutes after escaping
constable's custody, and that defendant was still dressed in
jail garb and wearing handcuffs and shackles. 18 Pa.C.S.A. §
3502.
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Forbes

867 A.2d 1268

1/28/2005

PA Super

Offenses

(burglary)

Evidence was sulfficient to support defendant's convictions for
assault and burglary; victim never wavered in his averments
that defendant entered his apartment without permission and
severely beat him, victim's testimony was corroborated by
physical evidence, since dead bolt lock on victim's kitchen
door was forced and broken, television was lying on floor, and
victim's ankle and foot were fractured, and court instructed
jury that its duty was to resolve conflicts in evidence wherever
possible, and to consider whether any conflict involved matter
of importance in its decision. 18 Pa.C.S.A. §§ 2701, 2702,
3502.

Nixon

801 A.2d 1241

6/18/2002

PA Super

Offenses

(burglary)

Burglary of uninhabited house by defendant was properly
deemed a first degree felony , even though house was without
electricity and water, where house was intended to be used as
a residential propertyand was adapted for overnight
accommodation.

Nixon

801 A.2d 1241

6/18/2002

PA Super

Offenses

(burglary)

As a matter of first impression, the focus of the determination
of whether a structure is adapted for overnight
accommodation for purposes of burglary conviction should be
the nature of the structure itself and its intended use, and not
whether the structure is in fact inhabited.

Hargrave

745 A.2d 20

1/10/2000

PA Super

Offenses

(burglary)

Evidence that defendant was present at scene of crime and
had proximity both to a box containing merchandise from store
and to another individual, and that defendant fled state, was
insufficient to support defendant's conviction for burglary and
theft, in case in which defendant introduced evidence of his
good character and of being a peaceful, honest and law-
abiding citizen.

Benchoff

700 A.2d 1289

8/19/1997

PA Super

Offenses

(burglary)

Although it is permissible for defendant to be adjudicated
guilty of both burglary and simple assault, it is not permissible
for trial court to sentence defendant for both offenses where
simple assault is offense which he intended to commit once
inside pr

Smith

[96-8009]

11/20/1996

PA Super

Offenses

(burglary)

Burglary includes intent as an element, and requires specific
intent to commit a crime once entry is made; specific intent
may be proven circumstantially.

Harrison

663 A.2d 238

8/14/1995

PA Super

Offenses

(burglary)

The test for determining whether an offense is lesser included
is whether all key elements of lesser are in greater; criminal
trespass not lesser included of burglary since knowledge is
key element of trespass but not burglary.

Stiffler

657 A.2d 973

4/21/1995

PA Super

Offenses

(burglary)

Evidence of uncharged burglary permissible under res gestae
exception to prohibition against evidence of other crimes,
when the uncharged burglary is part of the history of the case
and forms part of natural development of the facts.

Page 18

6/12/2008




Pennsylvania Commission on Sentencing

Caselaw Highlights (PA Reporter through May 23, 2008)

Stepp

652 A.2d 922

1/6/1995

PA Super

Offenses

(burglary)

Burglary of structure adapted for overnight accommodation
with person present includes burglary where someone enters
while perpetrator is still inside.

Oott

649 A.2d 716

11/9/1994

PA Super

Offenses

(burglary)

Commonwealth could not on appeal claim that trial court
should have sentenced defendants pursuant to sentencing
guidelines for burglary as felonylconviction, where
Commonwealth charged defendants with burglary(F2) and
convicted.

Ott

649 A.2d 716

11/9/1994

PA Super

Offenses

(burglary)

** DECISION NOTE: Pennsylvania appellate courts have yet
to decide whether burglary of an attached garage under the
circumstances here present, should be deemed a felony of the
first degree or a felony of the second degree.

us

Bass

54 F.3d 125

4/14/1995

uUS/3rd

Offenses

(burglary)

A hotel guest room constitutes a "dwelling" under federal
burglary statutes. Enhanced punishment linked to potential
confrontation and substantial risk of harm, whether person
present or not.

Brown

886 A.2d 256

10/24/2005

PA Super

Offenses

(burglary, attempt)

Defendant, who was acquitted of attempted theft, could not be
convicted of attempted burglary under information in which
Commonwealth specifically alleged that defendant was
charged with attempted burglary with intent to commit theft
inside a residence, although trial court found that defendant
attempted to enter home with intent to commit some crime;
trial court found insufficient evidence that defendant intended
to commit a theft, and thus defendant did not have the
requisite intent to commit the underlying crime that was
specified in information. 18 Pa.C.S.A. § 901(a); 18 Pa.C.S.A.
§ 3502.

Brown

886 A.2d 256

10/24/2005

PA Super

Offenses

(burglary, attempt)

Commonwealth is not required to specify what crime a
defendant, who is charged with burglary or attempted
burglary, was intending to commit. Commonwealth need not
prove the underlying crime to sustain a burglary conviction.
When the Commonwealth specifies, in the information or
indictment, the crime defendant intended to commit, the
Commonwealth must prove the requisite intent for that
particular crime in order to prove a burglary or attempted
burglary. 18 Pa.C.S.A. § 3502.

Galindes

786 A.2d 1004

11/14/2001

PA Super

Offenses

(burglary, attempt)

Sufficient evidence supported attempted burglary conviction,
even though defendant was not able to enter the victim's
house; defendant's attempt to kick down back door of victim's
house constituted a substantial step toward committing
burglary, and the late hour and defendant's firing of shots
when confronted by victim allowed the trial court to reasonably
infer intent.

Cathey

645 A.2d 250

7/14/1994

PA Super

Offenses

(careless driving)

Careless driving is lesser included offense of reckless driving.
Mens rea of 'careless disregard' in careless driving statute is
included in mens rea of 'willful or wanton' disregard in reckless
driving statute, even though reck.dr. is a summary offense.

Page 19

6/12/2008




Pennsylvania Commission on Sentencing

Caselaw Highlights (PA Reporter through May 23, 2008)

McClintock

639 A.2d 1222

6/16/1994

PA Super

Offenses

(child luring)

Luring a Child into a Motor Vehicle statute is not vague since
the conduct that the statute has proscribed is specific in
nature and identifies for any observer the interests that the
Commonwealth is seeking to protect.

Adamo

637 A.2d 302

2/10/1994

PA Super

Offenses

(child luring)

18 Pa.CS 2910 is not void for vagueness and facially
overbroad.

Davidson

938 A.2d 198

11/20/2007

PA Super

Offenses

(child
pornography)

Statute criminalizing the possession of child pornography,
including depictions of #Anud
purpose of sexual stimulation or gratification of any person
who might view such depictio
violation of due process; statute provides clear and
understandable notice to all citizens as to what conduct is
proscribed, and common sense and human experience dictate
that an individual of ordinary intelligence could identify

whet her a photograph of a nu
purpose of sexual stimulation or gratification. U.S.C.A.
Const.Amend. 14; Const. Art. 1, 8 9; 18 Pa.C.S.A. § 6312(a,
d).

Davidson

938 A.2d 198

11/20/2007

PA Super

Offenses

(child
pornography)

Statute criminalizing the possession of child pornography,
including depictions of Anud
purpose of sexual stimulation or gratification of any person
who might view such depictio
of the federal and state constitutional right to freedom of
expression; statute simply does not purport to punish a
substantial amount of constitutionally protected conduct, and
given the Anudityo qualifier
of the statute, the only conduct prohibited by the statute is
conduct that is not morally innocent. U.S.C.A. Const.Amend.
1; Const. Art. 1, § 7; 18 Pa.C.S.A. § 6312(a, d).

Robertson-Dewar

829 A.2d 1207

7/29/2003

PA Super

Offenses

(child
pornography)

Sufficient evidence established that persons depicted in
computer images seized from computer used by defendant
were children under the age of 18 years, so as to support
convictions for possession and dissemination of child
pornography, even though Commonwealth did not present
expert opinion as to ages of models in the images; trial judge,
sitting as fact-finder, viewed images and determined that
expert testimony was not necessary to assist him in
determining age of persons depicted in images.

Hiles

Brandywine Club

662 A.2d 16

7/20/1995

PA Super

Offenses

(CIVIL: wrongful
death)

Even if establishment was in violation of statute by serving
alcohol after hours, liability for motor vehicle death of third
party could not be imposed unless patron served when visibly
intoxicated.
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Habay

934 A.2d 732

10/10/2007

PA Super

Offenses

(conflict of
interest)

Evidence was sufficient to establish that defendant, while
public official, knowingly and intentionally used authority of
office to derive pecuniary gain in more than de minimis
fashion so as to support conviction for conflict of interest; as
state legislator, defendant directed several state employees to
conduct political work, such as fundraising efforts, for him, he
did so at times when employees were being paid by taxpayers
to perform work for constituents, as result of employees
conducting political work, defendant derived benefit of many
hours of labor for which he otherwise would have needed to
pay, and employees utilized defendant's legislative office and
office equipment in political endeavors. 65 Pa.C.S.A. §
1103(a).

Habay

934 A.2d 732

10/10/2007

PA Super

Offenses

(conflict of
interest)

Defendant could be tried under both theft statute and conflict
of interest statute as statutes did not conflict; defendant, in his
elected capacity, controlled services of persons employed by
state in his legislative office and wrongfully diverted those
services for pecuniary gain, both theft and conflict of interest
statute prohibited such conduct, but conflict of interest
provision was limited to public officials acting through authority
of their offices, thus conflict statute was specific penal
provision addressing distinct subset of circumstances within
general category of criminal activity, so defendant was
convicted under more specific provision, not more general
one. 18 Pa.C.S.A. § 3926(b, h); 65 Pa.C.S.A. § 1103(a).

Habay

934 A.2d 732

10/10/2007

PA Super

Offenses

(conflict of
interest)

Conflict of interest statute was not vague as applied to
defendant; statute used commonly understood words in
readily comprehensible ways, nothing was unclear about
concept of using authority of office to obtain private pecuniary
benefit, statute prohibited people who hold public offices from
exercising power of office to secure financial gain, defendant
had fair notice and could easily have predicted that he was not
allowed to direct state paid employees to conduct work for his
personal benefit, words of statute surely allowed defendant to
understand that such conduct was prohibited by law, and
nothing in statute promoted arbitrary or discriminatory
enforcement. 65 Pa.C.S.A. § 1103(a).

Habay

934 A.2d 732

10/10/2007

PA Super

Offenses

(conflict of
interest)

Conlflict of interest statute was not overly broad; nothing in
statute, as written or as applied, reached protected behavior,
but instead statute targeted unlawful behavior by public
officials of using authority of their public offices for their own
private, pecuniary benefit. 65 Pa.C.S.A. § 1103(a).
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Dellisanti

876 A.2d 366

6/21/2005

PA

Offenses

(corrupt
organizations)

Defendant's four acts of selling drug paraphernalia from her
retail store, in violation of Controlled Substances Act,
constituted "pattern of racketeering activity" under Corrupt
Organizations Act. 18 Pa.C.S.A. § 911(h)(4). Selling drug
paraphernalia, in violation of Controlled Substances Act, is
"racketeering activity" under Corrupt Organizations Act. 18
Pa.C.S.A. 8 911(h)(1)(iii). Defendant's retail store, from which
she sold drug paraphernalia, was "enterprise," under Corrupt
Organizations Act. 18 Pa.C.S.A. § 911(h)(3). Defendant was
"associated" with Corrupt Organizations Act enterprise by
virtue of her ownership of store from which drug paraphernalia
was sold. 18 Pa.C.S.A. § 911(b)(3).

Shaffer

734 A.2d 840

7/21/1999

PA

Offenses

(corrupt
organizations)

Amendment to PA Corrupt Organizations Act stating different
meaning of 'enterprise' applied prospectively. Legislature
lacked authority to overrule Supreme Court decision that Act
did not apply to wholly illegimate enterprises.

Besch

674 A.2d 655

4/17/1996

PA

Offenses

(corrupt
organizations)

Because defendant's drug distribution operation did not
involve a legitimate business enterprise, it was not subject to
prosecution under the PA Corrupt Organization Statute. Clear
intent of Act was preventing infiltration of legitimate business.

McCurdy

943 A.2d 299

2/15/2008

PA Super

Offenses

(corrupt
organizations)

Sulfficient evidence supported conclusion that defendant was
associated with an enterprise, which, in turn supported his
convictions for corrupt organizations and conspiracy to
commit corrupt organizations; defendant, a drug dealer, was
involved in an enterprise with four other drug dealers, all of
whom together engaged in commerce of selling drugs at a
crack house in association with each other, they referred
customers to each other when their drugs were gone and
allowed each other to collect money from sale of cocaine, they
pooled their money and traveled to another city together to
purchase cocaine, and retrieved it in concert, other individuals
sold drugs on their behalf, and they all benefited from services
of the same individual operating as a police lookout to protect
the operation. 18 Pa.C.S.A. § 911(b)(3).
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Dellisanti

831 A.2d 1159

8/21/2003

PA Super

Offenses

(corrupt
organizations)

There was insufficient evidence to support conviction for
corrupt organizations; while defendant was knowingly
engaged in criminal behavior and was properly convicted of
the offenses of criminal conspiracy and possession with intent
to deliver and delivery of drug paraphernalia, defendant was a
small seller of drug paraphernalia, with only one part-time
employee, whose four sales of paraphernalia to undercover
officers totaled less than $100 in the aggregate, and
defendant therefore was not the type of criminal, and did not
engage in the type of criminal conduct, which was the focus
and purpose of the corrupt organizations statute.

Brown

701 A.2d 252

9/30/1997

PA Super

Offenses

(corrupt
organizations)

Corrupt Organizations Act does not require illegitimate
enterprises to have connection with legitimate business.

Shaffer

696 A.2d 179

6/13/1997

PA Super

Offenses

(corrupt
organizations)

Pennsylvania Corrupt Organizations Act encompasses
prosecution of wholly illegitimate as well as legitimate
enterprises.

Fisher

682 A.2d 811

8/14/1996

PA Super

Offenses

(corrupt
organizations)

Based on Com. v. Bobitski [632 A.2d 1294 (PA 1993)], court
found that scheme to defraud land buyers via series of
methodical crimes which in another context could be
racketeering, was not 'organized crime' targeted by statute.

Decker

698 A.2d 99

7/30/1997

PA Super

Offenses

(corruption of
minor)

There is no requirement of any underlying criminal activity as
basis for corruption of morals charge; statute states 'by any
act,' not 'by any criminal act,' and fact that corruption of
minors charge is generally coupled with additional underlying
crimina

Smith

863 A.2d 1172

12/7/2004

PA Super

Offenses

(corruption of
minors)

Evidence supported conviction for corruption of minors;
evidence indicated that defendant consistently had
inappropriate sexual contact with two underage victims, both
of whom were relatives of his pregnant fiancée, both victims
were affected sexually and spiritually, and one victim
thereafter became pregnant by defendant. 18 Pa.C.S.A. §
6301(a)(1).

DeWalt

752 A.2d 915

5/15/2000

PA Super

Offenses

(corruption of
minors)

Evidence was insufficient to support defendant's conviction for
corruption of minors; minor, who observed defendant while
standing on top of a roof next door, stated that underwear of
defendant fell down and she did not take them down, and
witness further stated that when defendant pulled down her
jeans, the jeans pulled down her underwear, and this
testimony belied the intentional aspect of the removal of the
underwear.

Miller

657 A.2d 946

3/9/1995

PA Super

Offenses

(corruption of
minors)

Offenses of indecent assault and corruption of minors did not
involve proof of same elements; inconsistent verdicts will
stand so long as there is sufficient evidence to support verdict.
Defendant's age may be established by circum. evidence.
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Alexander

722 A.2d 698

12/14/1998

PA Super

Offenses

(credit card fraud)

Defendant could be convicted of both attempted forgery and
credit card fraud, in connection with incident in which
defendant gave sales clerk a credit card that did not belong to
defendant, clerk prepared sales receipt, defendant observed
police officer n

Mercado

649 A.2d 946

10/27/1994

PA Super

Offenses

(crime of violence)

Lack of a license not sufficient evidence of intent to commit
crime of violence.

Bullock

868 A.2d 516

1/14/2005

PA Super

Offenses

(crimes against
unborn child)

Crimes Against the Unborn Child Act was not void for
vagueness for failing to include a viability element; was not
constitutionally overbroad in violation of due process
principles, even though defendant claimed Act allowed a
person to be held criminally liable for causing the destruction
of a non-living organism; did not violate equal protection by
exempting all women from criminal liability; Act only exempted
pregnant women from criminal liability in regard to crimes
against her unborn child. U.S.C.A. Const.Amend. 14; 18
Pa.C.S.A. § 2601 et seq.

Campbell

651 A.2d 1096

12/28/1994

PA

Offenses

(criminal
conspiracy)

Defendant could be convicted of conspiracy in joint trial in
which sole alleged co-conspirator was acquitted of conspiracy
charge.

Andrews

768 A.2d 309

3/26/2001

PA

Offenses

(criminal
conspiracy)

Evidence supported finding that there were two separate
conspiracies to commit two robberies, rather than one ongoing
conspiracy; crimes involved different victims, were carried out
in different apartment buildings, and were separated by three
hours, and crimes were not interdependent.

Johnson

920 A.2d 873

3/12/2007

PA Super

Offenses

(criminal
conspiracy)

Evidence was sufficient to support conviction for criminal
conspiracy; each time officer contacted defendant to buy
drugs, defendant met officer at prearranged location, took his
order, and obtained drugs from others positioned nearby. 18
Pa.C.S.A. 8§ 903. The overt act necessary to establish criminal
conspiracy need not be committed by the defendant; it need
only be committed by a co-conspirator.

Johnson

920 A.2d 873

3/12/2007

PA Super

Offenses

(criminal
conspiracy)

Testing representative samples and extrapolating a total
narcotic content is an accepted way of measuring drug
guantities. The identity of illegal narcotic substances may be
established by circumstantial evidence alone, without any
chemical analysis of the seized contraband. Heroin defendant
sold on each of three days could not be aggregated for
purposes of application of mandatory sentencing. 18
Pa.C.S.A. § 7508(a)(7)(i).
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Little

879 A.2d 293

7/7/2005

PA Super

Offenses

(criminal
conspiracy)

The essence of a criminal conspiracy is the agreement made
between the co-conspirators. The nature of criminal
conspiracy is such that more often than not there is no direct
evidence of the defendant's criminal intent or the
conspiratorial agreement; consequently, the defendant's intent
as well as the agreement is almost always proven through
circumstantial evidence, such as by the relations, conduct or
circumstances of the parties or overt acts on the part of the co-
conspirators. 18 Pa.C.S.A. 8§ 903(a).

Barnes

871 A.2d 812

2/22/2005

PA Super

Offenses

(criminal
conspiracy)

To convict defendant of conspiracy, trier of fact must find that:
(1) defendant intended to commit or aid in commission of
criminal act; (2) defendant entered into agreement with
another to engage in crime; and (3) defendant or one or more
other co-conspirators committed overt act in furtherance of
agreed-upon crime. Essence of a criminal conspiracy, which
is what distinguishes such crime from accomplice liability, is
the agreement made between co-conspirators.

Barnes

871 A.2d 812

2/22/2005

PA Super

Offenses

(criminal
conspiracy)

As with accomplice liability, mere association with
perpetrators, mere presence at the scene, or mere knowledge
of the crime is insufficient to establish that defendant was part
of conspiratorial agreement to commit the crime; there needs
to be some additional proof that the defendant intended to
commit the crime along with his co-conspirator. For
defendant to be convicted of multiple counts of conspiracy,
there must be separate agreements, or separate
conspiratorial relationships, to support each conviction. 18
Pa.C.S.A. § 903(c).

Figueroa

859 A.2d 793

9/17/2004

PA Super

Offenses

(criminal
conspiracy)

Mere association with the perpetrators, mere presence at the
scene, or mere knowledge of the crime is insufficient to
support charge of criminal conspiracy; additional proof that the
defendant intended to commit the crime along with the co-
conspirators is needed, that is, that the defendant was an
active participant in the criminal enterprise and that he had
knowledge of the conspiratorial agreement. 18 Pa.C.S.A. §
903.

Figueroa

859 A.2d 793

9/17/2004

PA Super

Offenses

(criminal
conspiracy)

Once there is evidence of a criminal conspiracy, all
conspirators are equally criminally responsible for the acts of
their co-conspirators committed in furtherance of the
conspiracy, regardless of their individual knowledge of such
actions and regardless of which member of the conspiracy
undertook the action. 18 Pa.C.S.A. § 903.

Riley

811 A.2d 610

11/14/2002

PA Super

Offenses

(criminal
conspiracy)

Absent clear evidence of the jury's contrary intent, general
conspiracy verdicts may be construed only as convictions of
conspiracy to commit the lease serious underlying offense
which the jury could have properly found defendant conspired
to commit. 18/903.
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Galindes

786 A.2d 1004

11/14/2001

PA Super

Offenses

(criminal
conspiracy)

Sufficient evidence supported conspiracy conviction; both
defendants knocked on the door of the victim's house to check
if someone was home, and then both went to the back door
and took turns kicking it until they were discovered by victim,
at which time they fled and fired shots at the victim.

Davalos

779 A.2d 1190

7/2/2001

PA Super

Offenses

(criminal
conspiracy)

Since an explicit or formal agreement to commit a crime can
seldon be proved and need not be, proof of a criminal
partnership or conspiracy can be extracted from
circumstances that attend its activities. The driver of a
getaway car can be found guilty as a co-conspirator if it is
reasonable to infer that he was aware of the actual
perpetrator's intention.

Marinez

777 A.2d 1121

5/16/2001

PA Super

Offenses

(criminal
conspiracy)

Where jury concludes that defendant entered into two
separate conspiracies, one for delivery of a small amount of
LSD and one for possession with intent to deliver a large
quantity of cocaine, and the evidence was sufficient to
establish two separate conspiracies rather than one single
comprehensive conspiracy with a single common goal,
separate sentencing was permissible.

Johnson

719 A.2d 778

10/23/1998

PA Super

Offenses

(criminal
conspiracy)

For purposes of criminal conspiracy, the overt act need not be
committed by the defendant; it need only be committed by a
co-conspirator. Acquittal of underlying crime irrelevant to guilt
on conspiracy charge.

Larsen

682 A.2d 783

8/14/1996

PA Super

Offenses

(criminal
conspiracy)

18 PaCsS 903(c) prohibits imposition of sentence for each
count where the object of multiple conspiracy charges was the
same.

Tolbert

670 A.2d 1172

12/20/1995

PA Super

Offenses

(criminal
conspiracy)

Acquittal on conspiracy charges during first trial did not bar
finding of culpability on basis of shared criminal intent on
retrial; rejection of conspiracy theory does not eliminate
possibility of concerted action in perpetration of crime.

Gooding

818 A.2d 546

2/25/2003

PA Super

Offenses

(criminal
homicide)

One may be guilty of criminal homicide as accomplice.

Herman

924 A.2d 1231

4/20/2007

PA Super

Offenses

(criminal mischief)

Evidence was sufficient to show that defendant's action of
cutting a telephone line outside of a grocery store resulted in a
substantial interruption or impairment of a public service, so
as to support conviction for criminal mischief graded as a third-
degree felony, even though store was closed when telephone
line was cut, and defendant argued that "substantial," within
meaning of mischief statute, required that multiple users of
public service at issue were affected; defendant's action
rendered store owner, its employees, and its customers
completely without telephone service. 18 Pa.C.S.A. § 3304(a,
b).
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Marrero

914 A.2d 870

11/15/2006

PA Super

Offenses

(criminal mischief)

State established that damage to victim's automobile
exceeded $5,000, and thus defendant's conviction for criminal
mischief could be graded as third-degree felony; victim
testified that he originally paid $2,000 for engine and
subsequently put $4,000.00 into modifying and upgrading
engine, and by time that engine was returned, victim had
already claimed automobile as total loss and collected
resulting insurance payment. 18 Pa.C.S.A. 8 3304(b).

Adams

882 A.2d 496

8/19/2005

PA Super

Offenses

(criminal mischief)

Evidence was sulfficient to establish that defendant damaged
property of another, supporting his criminal mischief
conviction, where trial court found that testimony of
complainant and police officer establishing that defendant
punched complainant's truck, resulting in damage, was
credible. 18 Pa.C.S.A. § 3304.

Vida

715 A.2d 1180

7/30/1998

PA Super

Offenses

(criminal mischief)

Commonwealth was not required to prove that paint stick that
defendant used to write graffiti on public lamp pole left behind
indelible stain in order to obtain conviction.

Zambelli

695 A.2d 858

5/21/1997

PA Super

Offenses

(criminal mischief)

Statute prohibiting criminal mischief does not require
Commonwealth to establish that tampering with tangible
property of another was done without consent of property's
owner; statute only requires that property belong to another.

John

854 A.2d 591

7/12/2004

PA Super

Offenses

(criminal
solicitation)

Pennsylvania courts had jurisdiction over a solicitation to
engage in criminal conduct made by defendant from another
state to Pennsylvania via the internet; while at his place of
work in Delaware and Maryland, defendant sent messages via
the internet to police officer in Pennsylvania who posed as 13
year-old girl, defendant affirmatively made contact in
Pennsylvania, defendant sent criminal solicitations to
Pennsylvania and those solicitations were received in
Pennsylvania, and defendant's solicitations were made in
Delaware County when they were received there.

Hagan

654 A.2d 541

2/15/1995

PA

Offenses

(criminal trespass)

Any secured facility where goods are stored, including a
fenced storage lot, is an occupied structure under
Pennsylvania's burglary and criminal trespass statutes, if
adapted for the carrying on of business therein. Fenced
residential yard not included.

Palagonia

868 A.2d 1212

2/9/2005

PA Super

Offenses

(criminal trespass)

Evidence was sulfficient to establish defendant's "entry into a
building, occupied structure or separately secured portion
thereof," in support of convictions for criminal trespass and
conspiracy to commit criminal trespass; defendant was
observed on the victim's balcony, and the balcony was on the
second story of the apartment building and access to it was
only available from the interior of the victim's apartment. 18
Pa.C.S.A. § 3503(a)(1).
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Thompson

778 A.2d 1215

6/1/2001

PA Super

Offenses

(criminal trespass)

Evidence was sulfficient to support criminal trespass
conviction; homeowners testified that defendant entered their
houses without permission and refused to leave, defendant
claimed he was being chased but officers did not see anything
that would support allegation, and defendant entered the
homes of strangers rather than his sister's house located on
the same street.

Giddings

686 A.2d 6

11/12/1996

PA Super

Offenses

(criminal trespass)

Evidence was sulfficient to support conviction where defendant
had driven a hole through the victim's front door with a screw
driver, even though he never bodily entered the home.

Harrison

663 A.2d 238

8/14/1995

PA Super

Offenses

(criminal trespass)

The test for determining whether an offense is lesser included
is whether all key elements of lesser are in greater; criminal
trespass not lesser included of burglary since knowledge is
key element of trespass but not burglary.

Crabill

926 A.2d 488

6/4/2007

PA Super

Offenses

(criminal use of
communications
facility)

Evidence was sulfficient to support conviction for criminal use
of a communication facility; defendant used his computer,
gained access to an internet chat room, and communicated
lewd messages to a person he believed to be a 12-year-old
girl, in furtherance of his felonious efforts to have unlawful
contact with a minor. 18 Pa.C.S.A. § 7512(a).

Moss

852 A.2d 374

6/14/2004

PA Super

Offenses

(criminal use of
communications
facility)

The criminal use of a communications facility statute was not
unconstitutionally vague or overbroad; statute required a
person to act intentionally, knowingly, or recklessly, and the
mens rea requirement applied to each material element of the
offense. Evidence was sufficient to support defendant's
conviction for criminal use of a communications facility;
defendant engaged in several telephone conversations with
drug dealer, and shortly after one of those conversations
dealer was seen entering defendant's home and leaving after
a few minutes. 18 Pa.C.S.A. 8§88 302(c), 7512.

Ingram

926 A.2d 470

5/21/2007

PA Super

Offenses

(cruelty to
animals)

Commonwealth proved that defendant killed dog with malice,
as required to support conviction for cruelty to animals;
defendant shot dog that escaped from his neighbor's yard and
was harassing deer raised by defendant in fenced pen on his
property for commercial purposes, although defendant was
not in danger from dog when dog was running along perimeter
of deer fence, since defendant was inside his home,
defendant retrieved shotgun, exited his home, trained it on
dog, and fired, and defendant concealed his killing of dog from
its owner and police. 18 Pa.C.S.A. § 5511(a)(2)(i).
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Tomey 884 A.2d 291 9/19/2005|PA Super |Offenses (cruelty to Evidence was sulfficient to establish wanton or cruel conduct
animals) S0 as to support cruelty to animals conviction; although 14
dogs were in good general health when they were taken into
custody, defendant had wantonly denied his dogs access to
clean and sanitary shelter, in small, fetid house in which dogs
were kept there was no access to sufficient food, water, or
ventilation, house was unsanitary, and veterinarian testified
that dogs were at risk for disease, infection and parasites. 18
Pa.C.S.A. § 5511(c) (2004).

Hackenberger 795 A.2d 1040 3/26/2002|PA Super |Offenses (cruelty to Evidence was sufficient to support conviction for cruelty to
animals) animals based on finding that defendant killed dog with
malice. 18/5511(a)(1)(i).
Askins 761 A.2d 601 10/18/2000|PA Super  |Offenses (cruelty to Evidence was sufficient to convict defendant of offense of
animals) cruelty to animals, where humane society police officer arrived

at defendant's residence in afternoon at defendant's behest, to
remove a stray animal, nobody was present at residence and
dog was left tied to a chair by a cord that had become tangled
so that the dog could not safely reach for its food and water
and was in danger of being strangled by the cord, and despite
leaving card on defendant's porch, dog remained in same
position upon officer's return. 18/5511.

Ulrich 726 A.2d 1070 3/9/1999|PA Super |Offenses (cruelty to Defendant's actions in fatally shooting dog that was on his
animals) property, without additional abuse, were insufficient to support
conviction for cruelty to animals. Rather, such acts
constituted separate crime of killing another person's
domestic animal.

Tapper 675 A.2d 740 4/29/1996|PA Super |Offenses (cruelty to Defendant could be convicted of cruelty to animals because
animals) the dog he killed belonged to 'another person;' dog owner
permitted defendant to take dog home overnight on condition
that she be able to inspect dog the next morning.

Balog 672 A.2d 319 2/13/1996 |PA Super |Offenses (cruelty to 18 Pa.CS5511(h.1)(3) cruelty to animals is not

animals) unconstitutionally vague or overbroad as relating to animal
fighting. Defendant could not be convicted of owning or
possessing gamefowl for any purpose other than animal

fighting.
Barnhart 722 A.2d 1093 12/30/1998|PA Super  |Offenses (dealing in Transacting on proceeds of illegal drug dealing is not required
proceeds of element of statute prohibiting in dealing in proceeds of

unlawful activity) |unlawful activity; statute clearly defines unlawful activity as
any felony or first-degree misdemeanor, and targets the
dealing in pro
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Eline

940 A.2d 421

12/31/2007

PA Super

Offenses

(deceptive
business
practices)

Evidence was sulfficient to support conviction for deceptive
business practices; defendant took deposit, and sometimes
second payment, with intent of not completing agreed upon
work, intent was confirmed by fact he neither began nor
completed installation of any pool within time frame verbally
agreed upon, and, after he was given money, he was non-
responsive to repeated telephone calls and inquiries made by
victims, he refunded no portion of their money when demands
were made, defendant's employee testified that he was sent to
various jobs throughout summer and completed only one job
successfully, and defendant would have employee leave
equipment at job site, only to have it retrieved in morning. 18
Pa.C.S.A. § 4107(a)(6).

Crosby

791 A.2d 366

1/16/2002

PA Super

Offenses

(defiant trespass)

Evidence was insufficient to support trial court grading of
defendant's defiant trespass conviction as a misdemeanor;
grading statute that provided that the grading of the offense
was dependant upon what a violator did after he was found to
be in violation of the statute. 18/3503(b)(2).

Namack

663 A.2d 191

8/2/1995

PA Super

Offenses

(defiant trespass)

Where defendant maintained a good faith belief that he had
the right to use a trail on his neighbor's property, based on
family's historical use of trail and advise received from
counsel, court ruled defendant lacked intent to commit crime
(mens rea).

McCoy

928 A.2d 306

6/26/2007

PA Super

Offenses

(discharging
firearm into
occupied
structure)

Evidence was sulfficient to support conviction for discharging a
firearm into an occupied structure; although defendant
discharged firearm while standing within structure,
unambiguous language of statute governing offense prohibited
discharging a firearm "from any location" into occupied
structure and did not require individual to discharge a firearm
from "outside" structure. 18 Pa.C.S.A. § 2707.1.

Fedorek

946 A.2d 93

4/30/2008

PA

Offenses

(disorderly
conduct)

Section of disorderly conduct statute addressing the grading
of the offense focuses upon the offender's behavior , not
directly upon the public impact of that behavior.
Commonwealth is not required to prove that an offender acted
with intent to cause substantial public harm or serious public
inconvenience, but only that the offender acted with intent to
cause substantial harm or serious inconvenience, in order to
sustain a conviction for disorderly conduct as a misdemeanor
of the third degree; abrogating Commonwealth v. Coon, 695
A.2d 794, and Commonwealth v. Smith, 811 A.2d 578. 18
Pa.C.S.A. § 5503(b).
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Fedorek

946 A.2d 93

4/30/2008

PA

Offenses

(disorderly
conduct)

There was sufficient evidence that defendant, who observed
her brother in a verbal confrontation with the victim concerning
a domestic dispute, placed herself in close proximity to the
action, and exhorted her bro
victim, intended harm and intended that this harm be
substantial, to support her conviction for disorderly conduct as
a misdemeanor of the third degree. 18 Pa.C.S.A. § 5503(b).

Hock

728 A.2d 943
696 A.2d 225

5/3/1999

PA
PA Super

Offenses

(disorderly
conduct)

Supreme Court reversed judgment of Superior Court and held
that defendant who disobeyed lawful command of police
officer to produce driver's license and insulted officer with
statement 'Fuck you, asshole,’ did not constitute disorderly
conduct since stat

O'Brien

939 A.2d 912

12/18/2007

PA Super

Offenses

(disorderly
conduct)

Private road on which defendant's charged conduct occurred
was fipublico within the mean
statute; road constituted a place to which the public or a
substantial group, specifically surrounding community's
residents and their invitees, had access. 18 Pa.C.S.A. §
5503(a, c).

O'Brien

939 A.2d 912

12/18/2007

PA Super

Offenses

(disorderly
conduct)

Size of any neighborhood, any premises, or any private
community does not dictate whether or not that neighborhood,
premises, or community is #fp
disorderly conduct statute. 18 Pa.C.S.A. § 5503(a, c).

Thompson

922 A.2d 926

4/11/2007

PA Super

Offenses

(disorderly
conduct)

Evidence supported defendant's conviction for misdemeanor
offense of disorderly conduct; testimony of the Commonwealth
witnesses confirmed that defendant continued her boisterous
verbal behavior after the officers arrived, jury also watched
videotape of the incident that showed defendant swinging her
arms in front of officer's horse and hitting the horse on its
nose, and this activity demonstrated that defendant willfully
created a serious inconvenience at the parking garage and
made unreasonable noise after the officers attempted to
diffuse the situation. 18 Pa.C.S.A. § 5503.

Fedorek

913 A.2d 893

12/7/2006

PA Super

Offenses

(disorderly
conduct)

In a prosecution for disorderly conduct graded as a third-
degree misdemeanor, the Commonwealth must prove beyond
a reasonable doubt that the defendant intended to cause
substantial harm to the public or serious inconvenience to the
public. 18 Pa.C.S.A. § 5503(b).
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Fedorek

913 A.2d 893

12/7/2006

PA Super

Offenses

(disorderly
conduct)

Evidence was insufficient to show that defendant intended to
cause substantial harm or inconvenience to general public, as
required for conviction for disorderly conduct graded as third-
degree misdemeanor, even though defendant goaded fight in
parking lot of a bar; there was simply no evidence that
defendant's ambitions in goading fight ranged any further than
harm to victim's person, and defendant's actions, at most,
created a risk of public inconvenience, annoyance, or alarm,
which was a summary offense, not a third-degree
misdemeanor. 18 Pa.C.S.A. § 5503(a)(1, 3), (b).

Maerz

879 A.2d 1267

7/20/2005

PA Super

Offenses

(disorderly
conduct)

Evidence was insufficient to establish that defendant's
nighttime outburst directed at neighbor across street
constituted unreasonable noise so as to support summary
disorderly conduct for unreasonable noise conviction;
defendant stood 50 feet away from victim when she yelled,
her outburst contained no threats and expressed desire to be
left alone, she immediately retreated inside her home, and she
summoned officer to respond to what she believed was
victim's harassing conduct, and single sentence outburst was
brief, was only as loud as person of her presumably ordinary
physical abilities could shout, occurred in evening prior to
ordinary sleeping hours, and prompted neither civil unrest nor
neighbor to seek police intervention. 18 Pa.C.S.A. §
5503(a)(2).

Kelly

758 A.2d 1284

8/28/2000

PA Super

Offenses

(disorderly
conduct)

Defendant's use of the "F-word" and her gesture of using her
middle fingure, which were directed toward borough's street
department employee, were not 'obscene' for purposes of
disorderly conduct statute (18/5503).

Lopata

754 A.2d 685

5/31/2000

PA Super

Offenses

(disorderly
conduct)

Evidence that defendant engaged in fighting or threatening
behavior and created a condition that was hazardous or
physically offensive to the other students in the high school
cafeteria was sufficient to support defendant's conviction for
disorderly conduct. (18/5503(a))

Whritenour

751 A.2d 687

5/1/2000

PA Super

Offenses

(disorderly
conduct)

Public' elements of offenses of public drunkenness and
disorderly conduct were met, though road on which defendant
was arrested was located in private community; the
community was 'public' in that it consisted of residents of the
homes, their guests, etc., all of whom utilized the road
(18/5503, 5505).

Coon

695 A.2d 794

5/9/1997

PA Super

Offenses

(disorderly
conduct)

Commonwealth failed to prove that defendant's conduct
affected public or that he had proper mens rea so as to
sustain disorderly conduct conviction.

Gilbert

674 A.2d 284

4/2/1996

PA Super

Offenses

(disorderly
conduct)

The mens rea for disorderly conduct requires proof that the
defendant intentionally or recklessly created a risk or caused
public inconvenience. Intent cannot be inferred from officer's
annoyance over verbal disagreement.

Bryner

652 A.2d 909

1/20/1995

PA Super

Offenses

(disorderly
conduct)

Go to hell' not obscene material, and therefore not basis for
disorderly conduct conviction under 5503(a)(3).
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Ludwig 874 A.2d 623 5/19/2005|PA Offenses (drug delivery Statute defining offense of drug delivery resulting in death was
resulting in death) |not rendered unconstitutionally vague by omission therefrom
of express element of requisite mental state, where statute
expressly defined offense of drug delivery resulting in death
as third-degree murder, requisite culpability for third-degree
murder was malice, provision of mens rea of malice supplied
minimal and sufficiently definite guidelines regarding elements
necessary for conviction, and statute did not in any way
encourage arbitrary and discriminatory enforcement. 18
Pa.C.S.A. 88 2506, 2601 et seq.

Ludwig 874 A.2d 623 5/19/2005|PA Offenses (drug delivery Defendant's action in supplying illegal and potentially
resulting in death) |dangerous substance of unknown quality to another did not in
and of itself support finding of malice, as required to establish
prima facie case of third-degree murder by drug delivery
resulting in death, given that most drugs, even prescription
drugs used illegally, had potential to cause harm, and
especially where delivery of an illegal drug was separate
statutory element of charged offense and could not be used to
demonstrate malice. 18 Pa.C.S.A. § 2506.

Ludwig 874 A.2d 623 5/19/2005|PA Offenses (drug delivery Evidence that defendant supplied Ecstasy to purchasers,
resulting in death) |without more, was insufficient to establish malice, as element
of prima facie case of third-degree murder by drug delivery
resulting in death, absent any evidence that Ecstasy was
inherently dangerous drug of such toxicity that there was
substantial and extremely high risk that one who ingested
Ecstasy would die. 18 Pa.C.S.A. § 2506.

Costa 861 A.2d 358 11/1/2004|PA Super  |Offenses (drug delivery Statute defining drug delivery resulting in death as third
resulting in death) |degree murder was not unconstitutionally vague on the ground
that it contained no specific mens rea requirement; given the
legislature's failure to designate the offense as one of
absolute liability, the statute's express reference to third
degree murder, which had a mens rea of malice, and the
potential negative effects of a conviction, police officers,
prosecutors, judges, and juries could not interpret statute as
imposing absolute liability. 18 Pa.C.S.A. § 2506.

Nahavandian 849 A.2d 1221 4/23/2004|PA Super |Offenses (drug delivery Death by drug delivery statute, providing that a death resulting
resulting in death) |from a drug delivery is murder in the third degree, was not
void for vagueness; statute sufficiently provided a mental state
by means of reference to the crime of murder in the third
degree, and the common law mental state of malice was
incorporated in the crime of murder in the third degree. 18
Pa.C.S.A. § 2506(a).
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Highhawk

687 A.2d 1123

12/16/1996

PA Super

Offenses

(drug delivery

resulting in death)

18 Pa.CS2506 contains conflicting subsections creating
confusion and rendering it unconstitutionally vague; it is no
more than a sentencing statute and defendant cannot be
charged with it as a crime; it fails to provide fair notice of
prohibited conduct.

Little

879 A.2d 293

7/7/2005

PA Super

Offenses

(drug
paraphernalia)

In determining whether an object is drug paraphernalia, a
court or other authority should consider, in addition to all other
logically relevant factors, statements by an owner or by
anyone in control of the object concerning its use, prior
convictions, if any, of an owner, or of anyone in control of the
object, under any state or federal law relating to any controlled
substance, the proximity of the object in time and space, to a
direct violation of this act, the proximity of the object to
controlled substances, the existence of any residue of
controlled substances on the object, the existence and scope
of legitimate uses for the object in the community, and expert
testimony concerning its use. 18 Pa.C.S.A. § 903(a).

Dellisanti

831 A.2d 1159

8/21/2003

PA Super

Offenses

(drug
paraphernalia)

Sulfficient evidence supported conviction for delivery of drug
paraphernalia and possession of drug paraphernalia offenses;
the requisite intent was firmly established by the
circumstantial evidence offered by the Commonwealth and
accepted by the jury which included the failure to identify the
items on sales receipts, the storage of the materials out of
public view, and the presence in the stock room of other items
related to drug use such as small screens and substances
ingested for the purpose of removing drug traces from urine
specimens.

Ratsamy

934 A.2d 1233

11/20/2007

PA

Offenses

(drugs)

Evidence was sufficient to support conviction for possession
with intent to deliver (PWID) a controlled substance; evidence
included defendant's possession of the loaded handgun, his
interaction with the suspect who was the subject of the
narcotics surveillance, the absence of drug use paraphernalia,
the location, the 199 unused zip-lock bags, and the quantity of
currency in his possession.

Murphy

844 A.2d 1228

3/22/2004

PA

Offenses

(drugs)

Evidence was insufficient to establish that defendant
constructively transferred heroin to undercover officer so as to
sustain his conviction for delivery of heroin as principal;
defendant did not have proprietary interest in or dominion and
control over heroin, defendant did not direct or control drug
dealer's actions, and once defendant introduced officer to
drug dealer, it was dealer who exclusively controlled conduct
of transaction and actual manner of physical transfer of heroin
in that dealer inquired as to quantity of drugs, physically
retrieved heroin, and exchanged it for money. 35 P.S. § 780-
113(a)(30).
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Murphy

844 A.2d 1228

3/22/2004

PA

Offenses

(drugs)

Evidence was sulfficient to support defendant's conviction for
delivery of heroin under accomplice liability theory; after
undercover officer told defendant that he wanted heroin and
after defendant had asked officer whether he was a cop,
defendant called out to drug dealer and asked him to come
over to officer, defendant personally gave drug dealer
assurances that officer was not a cop, defendant remained
present during conversation between drug dealer and officer
and was fully aware that purchase of drugs had been
arranged, and defendant stayed with officer as drug dealer
retrieved the drugs. 35 P.S. § 780-113(a)(30); 18 Pa.C.S.A. §
306.

Murphy

844 A.2d 1228

3/22/2004

PA

Offenses

(drugs)

Evidence was sufficient to sustain defendant's conviction for
conspiracy to deliver a controlled substance; when defendant
brought drug dealer over to undercover officer, dealer asked
defendant whether officer was a cop, and defendant replied
that he was not, and then dealer immediately asked officer
how much he was willing to spend and how many bags he
wanted, and this indicated that dealer already knew, without
having to ask, the sole reason that defendant had brought him
over to officer, namely that officer was a prospective heroin
buyer. 18 Pa.C.S.A. § 903.

Burnsworth

669 A.2d 883

12/27/1995

PA

Offenses

(drugs)

Mandatory sentencing provisions of 18 PaCS7508
(a)(1)(i)(ii)(iii) are not constitutionally vague or overbroad as
related to penalties based on the number of plants,
notwithstanding differences in plant size, maturity and
intoxicating productivity.

Jackson

659 A.2d 549

5/25/1995

PA

Offenses

(drugs)

Evenly divided court affirmed Superior court decision;
possession of a controlled substance can be proven by
showing that defendant constructively possessed the drugs
(i.e.- def. had power to control the contraband and the intent
to exercise that control).

Williams

652 A.2d 283

12/29/1994

PA

Offenses

(drugs)

Recidivist sentencing provision in 18 Pa CS 7508(a)(3)(i)
controlled situation where second offense was committed
prior to conviction of first offense; this provision does not
follow the standard recidivist doctrine.

West

937 A.2d 516

11/28/2007

PA Super

Offenses

(drugs)

Evidence was sufficient to support conviction for delivering
cocaine, even though defendant argued that the testimony of
the confidential informant (ClI) was uncertain and was not
sufficiently supported by corroborating evidence; Cl
telephoned police and arranged to buy two ounces of cocaine,
officers searched defendant's person and vehicle before the
drug buy to verify that he did not possess drugs or money,
officers gave CI $1,900 to purchase cocaine, officers
observed Cl meeting with defendant at a restaurant, after the
meeting Cl met with police and gave them the two ounces of
cocaine he had just purchased.
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West

937 A.2d 516

11/28/2007

PA Super

Offenses

(drugs)

Evidence was sufficient to support convictions for possessing
cocaine with intent to deliver and possessing cocaine; officer
identified defendant as the person he observed riding
motorcycle, the motorcycle was registered to defendant,
cocaine was found in one of motorcycle's compartments, and
defendant was on his way to the motorcycle when he was
arrested. When controlled substances are not found on the
person of the accused, the Commonwealth must prove
constructive possession-that is, that the person had the ability
and intent to exercise conscious control or dominion over the
substance.

Perez

931 A.2d 703

8/8/2007

PA Super

Offenses

(drugs)

Constructive possession of controlled substances requires
proof of the ability to exercise conscious dominion over the
substance, the power to control the contraband, and the intent
to exercise such control; constructive possession may be
established by the totality of the circumstances.

Perez

931 A.2d 703

8/8/2007

PA Super

Offenses

(drugs)

Commonwealth proved a conspiracy between defendant and
his companion to sell heroin, and because the Commonwealth
proved conspiracy, it did not have to prove defendant's
constructive possession of the drugs found in companion's
home, in that, as result of the conspiracy, drugs in
companion's home were fully attributable to defendant as well
as to companion; officers observed defendant exchange
heroin with blue glassine inserts to individuals on street for
money directly in front of companion's home, companion
exited his home, defendant gave proceeds of those
transactions to companion in exchange for more identically
packaged heroin, and upon seeing marked police vehicle,
defendant walked over to car where companion was sitting
and put heroin packets and money in car.

Pitner

928 A.2d 1104

7/12/2007

PA Super

Offenses

(drugs)

Evidence was sulfficient to support defendant's convictions for
possession of marijuana and drug paraphernalia with regard
to first drug sale defendant was alleged to have participated
in; though co-defendant at trial denied defendant was involved
in such sale, co-defendant's prior inconsistent statements,
made in co-defendant's written plea colloquy and guilty plea
hearing, stated that defendant possessed the marijuana which
was given to co-defendant for sale to undercover officer, and,
as co-defendant's accomplice, defendant was liable not just
for his own criminal act of possessing the controlled
substance but also for co-defendant's criminal conduct of
possessing the marijuana and the bag in which co-defendant
delivered the marijuana to the officer. 35 P.S. 88 780-
104(1)(iv), 780-113(a)(16, 32); Rules of Evid., Rule 803.1(1),
42 Pa.C.S.A.

Page 36

6/12/2008




Pennsylvania Commission on Sentencing

Caselaw Highlights (PA Reporter through May 23, 2008)

Pitner

928 A.2d 1104

7/12/2007

PA Super

Offenses

(drugs)

Sentence of 12 to 24 months for defendant, in connection with
possession of marijuana conviction regarding first of three
sales to undercover officer that defendant was accused of
participating in did not exceed the statutory maximum, as
defendant had prior drug convictions, and under the
Controlled Substance, Drug, Device and Cosmetic Act if the
possession occurred after a prior conviction the maximum
term of imprisonment was three years. 35 P.S. § 780- 113(b).

Hoke

928 A.2d 300

6/26/2007

PA Super

Offenses

(drugs)

Evidence was sufficient to support conviction for
manufacturing a controlled substance; evidence established
that defendant was engaged in various stages of
manufacturing methamphetamine at two different houses. 35
P.S. § 780- 113(a)(30).

Harley

924 A.2d 1273

5/25/2007

PA Super

Offenses

(drugs)

The amount of drugs attributed to defendant's possession was
relevant for purposes of sentencing and did not constitute an
element of the offenses of which he was convicted, and
therefore, the Commonwealth was required to prove the
quantity of drugs for which defendant was liable by a
preponderance of the evidence, not beyond a reasonable
doubt. 35 P.S. § 780-113(a)(30).

Harley

924 A.2d 1273

5/25/2007

PA Super

Offenses

(drugs)

Evidence was sufficient to demonstrate that defendant
intended to distribute all 87 bags or 10.2 grams of the crack
cocaine; investigator testified that, in his expert opinion, all 87
packets of crack cocaine were possessed with intent to deliver
rather than for personal use, crack cocaine was packaged in
manner which would sell for ten dollars a bag, investigator
noted that 10.2 grams of crack cocaine bought in bulk would
cost $250 dollars on street while packaging found on
defendant would bring in $870, and investigator concluded
that lack of use paraphernalia and the $480 on defendant's
person indicated intent to deliver.

Harley

924 A.2d 1273

5/25/2007

PA Super

Offenses

(drugs)

The averaging of fourteen empty identical bags or 15% of the
total number of 87 bags of crack cocaine accurately
demonstrated the average weight of one bag and accounted
for any variances between the bags, and the extrapolation
conducted by the Commonwealth accurately determined the
weight of the drugs found on defendant; forensic scientist
emptied 14 randomly selected bags and weighed these empty
bags together, and she then divided this weight by 14 to
achieve average weight for empty bag, she took this average
and multiplied by 87 to determine total weight of packaging,
and she subtracted weight of packaging from the weight of the
packaging and the drugs together to achieve the final total of
10.2 grams.
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McCall

911 A.2d 992

11/16/2006

PA Super

Offenses

(drugs)

Evidence was sufficient to support convictions for possession
with intent to deliver a controlled substance and criminal
conspiracy to deliver a controlled substance, even though
defendant did not physically handle drugs transacted by
cohort; defendant took an active role in illicit drug enterprise
by working as a lookout during three of four transactions,
received money from cohort immediately after two
transactions, and, indeed, possessed $1,508 in small
denominations consistent with drug sale proceeds, while
cohort possessed only $64, and defendant was liable as co-
conspirator for cohort's delivery of drugs. 35 P.S. § 780-
113(a)(30); 18 Pa.C.S.A. § 903.

Schoff

911 A.2d 147

11/2/2006

PA Super

Offenses

(drugs)

Defendant constructively possessed drugs inside of
accomplice's car for purposes of determining amount of drugs
defendant possessed; officer arranged drug purchases on
three different days, last of which defendant worked with
accomplice to effect second buy, he was present within and
obtained drugs from car in which bundle of heroin was later
recovered and matched bundle defendant sold to officer, and
defendant clearly had ability to obtain drugs in car, as he was
present in it and filled order placed by officer from quantity
contained therein.

Brown

904 A.2d 925

7/17/2006

PA Super

Offenses

(drugs)

Evidence was sulfficient to support conviction for possession
with intent to deliver a controlled substance (PWID); officers
retraced defendant's flight from police and recovered a Philly
blunt cigar nd a clear plastic bag that was knotted and
contained a large chunk of white powder later tested to be
cocaine, items found by officers were completely dry although
it had rained most of the day, money amounting to $308 was
seized from defendant and the currency was divided into
denominations of tens and twenties, defendant was
unemployed, and officer who specialized in drug activity
testified that it was not uncommon for drug dealers to get the
big chunk of a drug and then cut it down, step on it, or cook it.

Gordon

897 A.2d 504

4/3/2006

PA Super

Offenses

(drugs)

Total weight of 8.67 grams of marijuana seized fell within
specific language of definition of unlawful possession of small
amount of marijuana provision, thus trial court erred in finding
defendant guilty of more serious offense of possession of
marijuana, instead of more specific offense of unlawful
possession of small amount of marijuana as defined in
Controlled Substance, Drug, Device and Cosmetic Act. 35
P.S. 8 780-113(a)(16, 31).
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Clark

895 A.2d 633

3/24/2006

PA Super

Offenses

(drugs)

Evidence was insufficient to establish intent to deliver cocaine;
although defendant was found in area known for high
frequency of drug activity and with stolen vehicle, he
possessed no accoutrements of drug selling, pieces of
cocaine in his possession were not individually packaged for
resale, he possessed no empty plastic bags or packets nor
any twist ties or rubber bands used to package crack for sale,
he was not seen being approached by any individuals or
approaching anyone which might have indicated soliciting, and
he had virtually no cash on his person from which he might
have made change, and 2.5 grams found on defendant did not
allow deduction of intent to deliver merely from amount.

Ratsamy

885 A.2d 1005

10/18/2005

PA Super

Offenses

(drugs)

Evidence that defendant possessed $349 and a rock of crack
cocaine that weighed 6.2 grams was insufficient to support
conviction for possession with intent to deliver (PWID) a
controlled substance, even though defendant's companion
was in possession of 199 plastic packets that possibly could
have been used to package pieces of crack; defendant
possessed no paraphernalia commonly found in the
distribution of crack, defendant was not seen distributing
drugs to another, rock weighed less than the size of two "eight-
balls," which was a quantity of drugs that was not an
uncommon purchase from drug sellers, and there was no
evidence that defendant was without source of income or
lacked sufficient funds to purchase rock for its estimated value
of $200 to $250.

Bricker

882 A.2d 1008

9/2/2005

PA Super

Offenses

(drugs)

Evidence was sufficient to support finding that defendant
constructively possessed the eight grams of crack cocaine
that was found in his residence, so as to support conviction for
possession of controlled substance; evidence indicated that
defendant was present in the kitchen when the police entered
the residence, that the eight grams of crack cocaine were
found on the kitchen floor, on a couch in a living room, which
was the room adjacent to the kitchen, and in an upstairs
bedroom of the residence, and while some of the drugs were
found in rooms other than the kitchen, defendant was
discovered with a crack pipe, a rod used for cleaning a crack
pipe, a filter for a crack pipe, and an electronic scale on his
person. 35 P.S. § 780-113(a)(16).
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Bricker

882 A.2d 1008

9/2/2005

PA Super

Offenses

(drugs)

CONSTRUCTIVE POSSESSION. Constructive possession
requires proof of the ability to exercise conscious dominion
over the substance, the power to control the contraband, and
the intent to exercise such control. Where more than one
person has equal access to where drugs are stored, presence
alone in conjunction with such access will not prove conscious
dominion over the contraband; rather, the Commonwealth
must introduce evidence demonstrating either defendant's
participation in the drug-related activity or evidence
connecting defendant to the specific room or areas where the
drugs were kept.

Bricker

882 A.2d 1008

9/2/2005

PA Super

Offenses

(drugs)

Evidence was sufficient to support conviction for possession
of controlled substance with intent to deliver (PWID); evidence
indicated that during the search of defendant's residence,
police found 0.37 grams of crack cocaine in defendant's
pocket, that the 0.37 grams of crack cocaine were packaged
as three rocks individually wrapped in clear plastic baggie
corners, and that defendant was in close proximity to
coperpetrator when police found a large sum of cash on
coperpetrator's person and when police found a paper towel
containing 14 individually wrapped rocks of crack cocaine on
the living room floor near coperpetrator. 35 P.S. § 780-
113(a)(30).

Bricker

882 A.2d 1008

9/2/2005

PA Super

Offenses

(drugs)

Evidence was sufficient to support finding that defendant
constructively possessed 5.3 grams of crack cocaine found
near coperpetrator on floor of defendant's residence, as
required to support conviction for possession of controlled
substance with intent to deliver (PWID); defendant was an
admitted drug addict, defendant lived at the residence where
the 5.3 grams of crack cocaine were found on the floor, prior
to police search of his residence, defendant had been
arrested for selling crack cocaine out of his home, and
evidence was presented that coperpetrator left crack cocaine
at defendant's residence for defendant and his son to sell for
him in exchange for money on at least twelve occasions. 35
P.S. § 780-113(a)(30).
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Bricker

882 A.2d 1008

9/2/2005

PA Super

Offenses

(drugs)

Trial court's act in allowing Commonwealth to amend
indictment charging defendant with possession with intent to
distribute 0.37 grams of crack cocaine found on his person to
include the 5.3 grams of crack cocaine found on floor of
defendant's residence near coperpetrator, thus bringing the
total amount charged to 5.67 grams, violated rule on
amendment of information; by adding the crack cocaine found
on floor of residence to total amount charged, the
Commonwealth accused defendant of constructive
possession of the additional 5.3 grams of crack cocaine with
the intent to deliver, and since the 5.3 grams were not
included in the original information, defendant did not have
knowledge of the alleged criminal conduct prior to trial. Rules
Crim.Proc., Rule 564, 42 Pa.C.S.A.

Little

879 A.2d 293

7/7/2005

PA Super

Offenses

(drugs)

Evidence that police recovered over four pounds of marijuana,
over half pound of cocaine, plastic baggies and electronic
scale with residue in course of executing search warrant in
defendant's home, and that amount of drugs recovered was
not consistent with personal use, was sufficient to support
conviction for possession of controlled substance with intent
to deliver. 35 P.S. § 780-113(a)(30). Possession with intent to
deliver can be inferred from the quantity of the drugs
possessed along with the other surrounding circumstances.
35 P.S. § 780-113(a)(30).

Fremd

860 A.2d 515

9/15/2004

PA Super

Offenses

(drugs)

Defendant, a licensed physician, who prescribed drugs to
patient so that patient could sell drugs and give defendant half
the proceeds, was properly prosecuted under general drug
statute prohibiting solicitation to deliver a controlled substance
and not under statute prohibiting illegal sales of drugs by
licensed practitioners; defendant's providing drugs to patient
was unrelated to defendant's treatment of patient and was not
in the course of his professional practice. 18 Pa.C.S.A. §
902(a); 35 P.S. § 780-113(a)(14, 30).

McCree

857 A.2d 188

8/12/2004

PA Super

Offenses

(drugs)

Evidence was sulfficient to support defendant's conviction for
possession with intent to deliver a controlled substance;
defendant was in an area known for its high volume of drug
sales, and after agreeing to find more drugs for the
undercover officer, defendant's companion immediately went
to defendant's car, officers observed defendant throw pill
bottle underneath his car seat in an attempt to conceal the
bottle, and defendant had drugs in his possession.
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Nahavandian

849 A.2d 1221

4/23/2004

PA Super

Offenses

(drugs)

Evidence was sulfficient to support defendant's conviction for
death by drug delivery; defendant was not friend of victim who
was found dead from apparent drug overdose, and defendant
was not even present when victim took the drug, and
therefore, defendant could not claim that death was
unforeseeable when he did not know the victim and his usual
dose, and defendant's sale of the drugs to purchaser, who
then gave drugs to victim, showed a reckless disregard for the
foreseeable consequences that someone might die as a result
of consuming the very drugs sold.

Wright

846 A.2d 730

3/26/2004

PA Super

Offenses

(drugs)

Evidence was sufficient to support convictions for possession
with intent to deliver controlled substance; police officers
observed defendant conduct two transactions, and bag
recovered by police that defendant threw to ground when he
attempted to flee contained 58 plastic bags containing crack
cocaine, which amount and street value indicated that it was
for sale rather than personal use. 35 P.S. § 780-113(a)(30).

Wright

846 A.2d 730

3/26/2004

PA Super

Offenses

(drugs)

Evidence was sulfficient to support conviction for possession
of small amount of marijuana and possession of drug
paraphernalia; search conducted incident to arrest revealed
plastic bag of marijuana and two vials of marijuana, cell
phone, and $80.00 cash. 35 P.S. § 780-113(a)(31, 32).

Giampa

846 A.2d 130

3/18/2004

PA Super

Offenses

(drugs)

Statute prescribing punishment for possession of more than
three trade packages of steroids did not modify statute
prohibiting possession of any amount of steroids, so as to
preclude defendant's prosecution for lesser amount. 35 P.S. §
780-113(a)(16, 37).

Manuel

844 A2d 1

1/27/2004

PA Super

Offenses

(drugs)

Prosecution was not required to present expert medical
testimony in order to convict defendant physician of
prescribing to a patient a controlled substance not in
accordance with medical treatment principles; though
prosecutions for such crime could present medical or factual
complexities that would require expert medical testimony,
expert testimony was not required by statute establishing
crime, prosecution did present medical experts who testified
on appropriate prescribing practices and that defendant's
prescriptions to other patients were inappropriate, and patient
in question testified that he had previously attended a
methadone clinic, that defendant prescribed methadone
without monitoring patient's ingestion as was done at the
clinic, and that defendant prescribed methadone during a
second visit when patient did not want methadone. 35 P.S. §
780-113(a)(14).
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Burkett 830 A.2d 1034 8/12/2003|PA Super |Offenses (drugs) Evidence was sulfficient to support defendant's conviction for
possession of controlled substance with intent to deliver;
officer observed defendant, in a known drug-trafficking area,
carrying and inspecting two plastic bags that resembled the
type of packaging commonly used for illegal narcotics, officer
then watched defendant stash one of the bags into some
shrubbery, and minutes later, another officer searched the
shrubbery and discovered a plastic bag containing 7.63 grams
of crack cocaine divided into thirty-seven smaller bags.

Kirkland 831 A.2d 607 7/29/2003|PA Super |Offenses (drugs) Evidence was insulfficient to support conviction for possession
with intent to deliver a controlled substance, even though
State established that defendant constructively possessed
6.876 grams of crack cocaine, a razor blade with cocaine
residue, and a paper bag containing several unused plastic
sandwich bags; defendant did not exhibit behavior indicative
of drug activity, vehicle in which cocaine was found was not
parked in area known for drug activity, defendant did not
possess currency, scales, dilutants or other paraphernalia
used by drug dealers, and State presented no expert
testimony establishing value of the cocaine or that the volume
of cocaine indicated that it was not for personal use.

Farone 808 A.2d 580 9/26/2002|PA Super |Offenses (drugs) Evidence did not support conviction for unlawful acquisition of
a controlled substance (a)(12). Evidence did not show that
defendant acted with deception or subterfuge. 35/780-
113(a)(12).

Griffin 804 A2d1 6/24/2002|PA Super |Offenses (drugs) Recidivist statute allowing for enhancement of sentence upon
finding of prior conviction for possession of controlled
substance did not add new substantive element to statutory
definition of possession of controlled substance as second or
subsequent offense, such as would require jury determination
of fact of prior conviction beyond reasonable doubt. 35/780-
113(f), -115(a).

Murphy 795 A.2d 1025 3/25/2002|PA Super |Offenses (drugs) Evidence did not demonstrate that defendant constructively
transferred heroin to undercover officer so as to sustain
defendant's conviction for delivery of heroin as a principal in
the delivery; defendant did not have proprietary interest in or
dominion and control over heroin, defendant did not direct or
control drug dealer's actions, and once defendant introduced
officer to drug dealer, it was dealer who exclusively controlled
conduct of transaction and actual manner of physical transfer
of heroin in that dealer inquired as to the quantity of drugs,
physically retrieved heroin and exchanged it for money.
35/780-102.

Murphy 795 A.2d 1025 3/25/2002|PA Super |Offenses (drugs) The least degree of concert or collusion in the commission of
the offense is sufficient to sustain a finding of responsibility as
an accomplice.
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Asamoah

793 A.2d 917

2/21/2002

PA Super

Offenses

(drugs)

Evidence was sulfficient to support finding that the
Commonwealth made out a prima facie case against
defendant for delivery of an imitative noncontrolled substance
upon the express or implied representation that it was a
controlled substance; defendant sold undercover officers a
substance that turned out to have been soap, but the overall
finished dosage appearance was substantially similar in size,
shape and color to crack cocaine, the packaging was
substantially similar to that of crack cocaine, and the twenty
dollar price paid for the substance was the same as the price
of crack cocaine in similar dosage units. 35/780-113(a)(35)(ii).

Bess

789 A.2d 757

1/2/2002

PA Super

Offenses

(drugs)

Possession with intent to deliver drugs can be inferred from
the quantity of drugs possessed and other surrounding
circumstances, such as lack of drug paraphernalia.

McCauley

797 A.2d 920

10/19/2001

PA Super

Offenses

(drugs)

Fraudulent acquisition of controlled substance under the Drug
Act constituted a more specific penal statute than did the
general prohibition of the Pharmacy Act, which proscribed the
same conduct as to any type of drug, and thus, the
Commonwealth properly prosecuted defendant, who was
charged with criminal attempt to acquire controlled
substances by misrepresentation, fraus, or forgery, under the
more specific provisions of the Drug Act, such that
defendant's counsel was not ineffective for failing to move for
dismissal of the information.

Rouse

782 A.2d 1041

8/27/2001

PA Super

Offenses

(drugs)

PWID. Possession with intent to deliver can be inferred from
the quantity of the drugs possessed and other surrounding
circumstances, such as lack of drug paraphernalia.

Drummond

775 A.2d 849

4/25/2001

PA Super

Offenses

(drugs)

Possession with intent to deliver can be inferred from quantity
of the drugs possessed and other surrounding circumstances,
such as lack of drug paraphernalia.

Brown

701 A.2d 252

9/30/1997

PA Super

Offenses

(drugs)

Commonwealth need not prove defendant had actual
possession of drugs in prosecution for possession with intent
to deliver and delivery of controlled substance; instead,
prosecution can prove defendant had 'constructive
possession,' which exists where defe

Irby

700 A.2d 463

8/8/1997

PA Super

Offenses

(drugs)

Defendant could be convicted of distributing noncontrolled
substance on representation that it was a controlled
substance, even though undercover officer recognized that
substance was not crack cocaine and returned substance
without sale having occurred.

Lawson

671 A.2d 1161

2/16/1996

PA Super

Offenses

(drugs)

Where Commonwealth proved that defendant was in
possession of more than 10 grams and less than 100 grams
of cocaine, court must sentence consistent with mandatory,
notwithstanding expert's failure to actually test 10 grams of
'rocks'.
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Bivens

651 A.2d 1117

12/20/1994

PA Super

Offenses

(drugs)

Prior conviction for drug possession in Florida not sufficient to
meet enhanced sentencing provision of 35 Pa CSA 780-
115(a).

Dancy

650 A.2d 448

11/15/1994

PA Super

Offenses

(drugs)

Crack cocaine is a controlled substance even though not
specifically listed. The substance sold was substantially
similar to crack cocaine to be counterfeit.

Carroll

651 A.2d 171

11/3/1994

PA Super

Offenses

(drugs)

Court must determine at the time of sentencing the amount of
narcotics intended for delivery equaled or exceeded
mandatory provision; must deduct personal use amount from
total personal use.

Berryman

649 A.2d 961

11/1/1994

PA Super

Offenses

(drugs)

Defendant charged with delivery not entitled to Probation
without Verdict, since the statute specifically prohibits both
previous and current charges.

Weris

649 A.2d 989

11/1/1994

PA Super

Offenses

(drugs)

Defendant charged with delivery not entitled to Probation
without Verdict, since the statute specifically prohibits both
previous and current charges.

Jackson

645 A.2d 1366

8/14/1994

PA Super

Offenses

(drugs)

Evidence at level of personal use insufficient for conviction
under Possession With Intent to Deliver.

Mayes

647 A.2d 212

7/14/1994

PA Super

Offenses

(drugs)

Upon conviction of PWID 2.34 grams of cocaine, trial court
required to impose statutory minimum sentence, and could not
refuse to do so based on finding at sentencing that some
cocaine was possessed for personal use.

Jones

637 A.2d 1001

2/23/1994

PA Super

Offenses

(drugs)

Pre-1990 amendment, the revised sentence enhancement
provision is inapplicable. Therefore, the commission of a
second offense would have to follow the conviction on the first
offense in order for the recidivist clause to apply.

Rivera

637 A.2d 997

2/14/1994

PA Super

Offenses

(drugs)

The 1990 amendment to the drug act clearly eliminates the
requirement that prior arrest and conviction occur before the
subsequent arrest to trigger the enhancement; the plain
language of 7508 is not ambiguous.

Plass

636 A.2d 637

1/4/1994

PA Super

Offenses

(drugs)

The revised drug statute (1990) is constructed to allow any
conviction to be used as a recidivist enhancer as long as the
conviction occurs prior to sentencing. Stacking of drug offense
mandatories permitted.

Williams

636 A.2d 183

12/30/1993

PA Super

Offenses

(drugs)

Under the 1990 amendment to the recidivist drug statute, an
increased penalty may be applied when another conviction is
in place; the revised statute does not require the conviction to
be in place prior to the commission of the new offense.

Kane

633 A.2d 1210

11/23/1993

PA Super

Offenses

(drugs)

To be subject to the recidivist provisions under Sec.7508 prior
to 1990 amendment, the prior conviction must precede the
current offense (i.e.--defendant would have to have been
convicted of prior offense before commission of subsequent
offense).
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Finchio

926 A.2d 968

7/18/2007

PA

Offenses

(DUI)

Statute criminalizing driving under influence of alcohol on
basis of highest blood alcohol content (BAC) as measured
within two hours after driving did not raise unconstitutional
conclusive presumption, relieving Commonwealth of burden of
proving element of charged offense, where statute defined
offense, not in terms of driver's BAC level while driving, but
rather in terms of consuming sufficient quantity of alcohol prior
to driving such that driver's BAC level meets statutory
threshold at time of testing within two hours after driving. 75
Pa.C.S.A. § 3802(c).

Finchio

926 A.2d 968

7/18/2007

PA

Offenses

(DUI)

Statute criminalizing driving under influence of alcohol on
basis of highest blood alcohol content (BAC) as measured
within two hours after driving had rational basis and was not
overbroad, in that it did not criminalize otherwise lawful
conduct.

Duda

923 A.2d 1138

5/31/2007

PA

Offenses

(DUl

Driving under the influence (DUI) statute, prohibiting an
individual from driving a vehicle after imbibing a sufficient
amount of alcohol such that alcohol concentration in
individual's blood or breath is at least 0.08 percent but less
than 0.10 percent within two hours after the individual has
driven, was not unclear as to whether the crime occurred at
time of drinking, at time of driving, or at time of blood-alcohol
content (BAC) testing, as would allegedly make the statute
unconstitutionally vague, in violation of due process; while
statute allowed for delay between driving and breath or blood
testing, statute's text provided that the offense occurs when
an individual drives after drinking excessively. U.S.C.A.
Const.Amend. 14; Const. Art. 1, 8§ 9; 75 Pa.C.S.A. §
3802(a)(2).

Noel

857 A.2d 1283

9/22/2004

PA

Offenses

(DUl

Vehicle Code statute which provided that horse riders were
subject to same duties as a driver under the vehicle code
except for those provisions "which by their very nature can
have no application” was unconstitutionally vague; there were
over 120 provisions that might or might not apply to horse
riders, and it was impossible to tell which sections "by their
very nature" did not apply to horse riders. 75 Pa.C.S.A. §
3103(a).

Shaw

770 A.2d 295

4/16/2001

PA

Offenses

(DUI)

Where emergency room personnel performed blood alcohol
content (BAC) test on defendant for independent medical
purposes, rather than because of any belief that he had
violated PA's DUI statute, release of test results at the request
of state trooper was not statutorily authorized. (75/3755a)

Yastrop

768 A.2d 318

3/26/2001

PA

Offenses

(DUI)

Systematic, nondiscriminatory, nonarbitrary roadblocks for the
purpose of detecting drunk drivers, if established and
conducted in substantail compliance with the Tarbert-Blouse
guidelines, are constitutional under state constitutional article
governing searches and seizures.
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MacPherson

752 A.2d 384

5/18/2000

PA

Offenses

(DUI)

Statute providing that it is prima facie evidence that adult had
a BAC of .10% or more at the time of driving vehicle if
chemical test, conducted within three hours of driving, was
.10% or greater, creates permissible inference, as opposed to
mandatory presumption; statute does no more than than to
allow the Commonwealth to establish its case in prosecution
of defendant for driving with BAC of .10% or greater, and
statute does not shift burden of proof or production from
Comonwealth to defendant.

Shaw

744 A.2d 739

1/20/2000

PA

Offenses

(DUI)

[DUI] New York offenseof driving while ability impaired (DWAI)
was not an equivalent offense to PA offense of DUI, for
purposes of determining defendant's mandatory minimum
sentence as repeat offender; NY DWAI offense required an
appreciably lesser degree of impairment than did PA DUI.

Wolen

685 A.2d 1384

11/26/1996

PA

Offenses

(DUI)

A person is considered in actual physical control of a vehicle
when he is merely sitting in the driver's seat with the car off; a
person need only be in a position to be in control of a car to be
found guilty of DUI.

Barud

681 A.2d 162

7/30/1996

PA

Offenses

(DUI)

Ruled unconstitutional the 1993 amendment to the motor
vehicle code, 75 Pa.CS 3731(a)(5),regarding BAC 3 hours
after driving;found statute to be vague and overbroad;
fails to require proof that person's BAC exceeded legal
limit at time of drivina.

Shade

681 A.2d 710

7/26/1996

PA

Offenses

(DUI)

Where Commonwealth failed to provide evidence to relate the
results of defendant's intoxilyzer test to the time he was
operating the vehicle, trial court should have granted motion
for arrest of judgment.

Loeper

663 A.2d 669
661 A.2d 864

6/23/1995

PA

Offenses

(DUI)

For DUI prosecution under sub-section (a)(4) which requires a
BAC of .10% or greater, test result of .141 two hours after
arrest not significant enough to support inference;
circumstantial evidence could only be used under (a)(1).

O'Hanlon

653 A.2d 616

1/20/1995

PA

Offenses

(DUI)

DUI itself does not provide mens rea for aggravated assault,
absent some intent to harm victim. Mere recklessness
insufficient to support conviction for AA, which requires a
higher degree of culpability [necessarily posed threat to
human life].

Riedel

651 A.2d 135

12/1/1994

PA

Offenses

(DUI)

Warrantless search via requesting blood test results to
determine BAC not in violation of 4th Amendment; would have
been in violation of PA Constitution since procedures for
obtaining results were not followed.

Yarger

648 A.2d 529

10/5/1994

PA

Offenses

(DUI)

Commonwealth only required to make a prima facie case on
blood alcohol content; no expert testimony required. Burden is
on the defense.
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Conahan

589 A.2d 1107

4/24/1990

PA

Offenses

(DUI)

Defendant may be awarded credit for time served
voluntarily in inpatient rehabilitation; time spent in such
'institutionalized' rehabilitation is sufficient 'custody' for
purposes of crediting 'time served;' within definition of
'imprisonment.’

Woods

DOT

873 A.2d 55

4/27/2005

PA Cmwlth

Offenses

(DUI)

Date of driver's conduct determined whether state's old driving
under the influence (DUI) law or state's new law, providing
that Department of Transportation (DOT) may not suspend
license of a driver convicted of DUI if the driver has no prior
offense, applied, and since driver's conduct occurred prior to
the effective date of the new DUI law, the old law applied, and
that law permitted a one-year suspension of driver's license,
despite fact that driver had no prior record. 75 Pa.C.S.A. §
3731 (Repealed); 75 Pa.C.S. 88 3802, 3804(e)(2)(iii).

Felbaum

DOT

860 A.2d 1168

10/1/2004

PA Cmwlth

Offenses

(DUl

lllinois court's disposition of motorist's guilty plea to driving
under influence (DUI) in which judgment was deferred and
motorist was placed under court supervision was not
"conviction," within meaning of statute requiring one-year
suspension of motorist's driver's license following convictions
for certain driving offenses and compact which required
Department of Transportation to give same effect to out-of-
state conduct as it would if such conduct would result in
conviction in Pennsylvania. 75 Pa.C.S.A. §8 1532(b)(3), 1581.

Dillaman

DOT

811 A.2d 98

11/25/2002

PA Cmwilth

Offenses

(DUI)

Mississippi's offense of DUI was substantially similar to
offense listed in Interstate Drivers License Compact, and thus,
PennDOT properly suspended individual's driver's license
based on Mississippi DUI conviction.

Schneider

DOT

790 A.2d 363

1/11/2002

PA Cmwilth

Offenses

(DUl

Ignition interlock. PennDOT's Bureau of Driver Licensing
lacked the authority to require DUI defendant to install an
ignition interlock device on all vehicles owned by defendant
prior to his driving provileges being respored; statute which
provided for installation of ignition interlock devices on
vehicles owned by DUI defendant stated that 'the court shall
order the installation of an approved ignition interlock device.'
42/7002.

Bellum

PSP

762 A.2d 1145

11/29/2000

PA Cmwilth

Offenses

(DUI)

As statutory penalty for DUI in effect at time of applicant's
conviction was greater than two years in prison, his request to
purchase a firearm was properly denied under the Gun
Control Act. Though penalty under DUI statute in effect at
time of request would not be disqualifying, it was the statutory
penalty at time of conviction that was determinative.

Scott

DOT

730 A.2d 539

5/11/1999

PA Cmwlth

Offenses

(DUI)

Description of New Jersey report of driving while intoxicated
(DWI) conviction, which description articulated DW!I offense
as 'operate under influence of lig/drugs' eliminated any
inference that motorist violated any of the disjunctive
mandates.
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Kline

DOT

725 A.2d 860

2/25/1999

PA Cmwlth

Offenses

(DUI)

Virginia DUI conviction based on BAC of 0.08% or more could
not serve as basis for one-year suspension under Driver's
License Compact, as motorist's conduct would have no
consequences under PA law.

Golinsky

DOT

724 A.2d 1006

2/12/1999

PA Cmwlth

Offenses

(DUI)

North Carolina's impaired driving (DW1) statute is substantially
similar to Pennsylvania's DUI statute, so as to permit one-year
suspension of operating privilege pursuant to Driver's License
Compact.

Mooney

DOT

654 A.2d 47

12/29/1994

PA Cmwlth

Offenses

(DUI)

Reasonable grounds for suspecting DUl/asking for bac test
based on if a reasonable person viewing facts and
circumstances could have reached same conclusion;
unfettered discretion in choice of chemical test under implied
consent law.

Renwick

DOT

646 A.2d 729

8/10/1994

PA Cmwlth

Offenses

(DUI)

Motorist's refusal to sign implied consent form after agreeing
to take blood test was not a refusal under implied consent law.
75 Pa.CS 1547 does not require a licensee to sign an implied
consent form in addition to consenting.

Jeter

937 A.2d 466

11/8/2007

PA Super

Offenses

(DUI)

Driving under the influence of an intoxicating substance does
not establish recklessness per se, for purposes of offense of
reckless driving; there must be other tangible indicia of unsafe
driving to a degree that creates a substantial risk of injury that
is consciously disregarded. 18 Pa.C.S.A. § 302(b)(3); 75
Pa.C.S.A. § 3736(a).

Pleger

934 A.2d 715

10/9/2007

PA Super

Offenses

(DUI)

DUI. Application of 10-year
sentencing defendant, which allowed court to consider driving
under influence (DUI) offense that occurred within 10 years of
current DUI offense when imposing sentence, rather than 7-
year filook backo period that
entered accelerated rehabilitative disposition (ARD) program
as a result of being charged with DUI, did not violate due
process; since defendant committed subsequent DUI offense
after effective date of statutory changes he had legal notice of
10-year look-back period, and new 10-year period did not
increase punishment for defendant's prior offense and related
only to his new crime. U.S.C.A. Const.Amend. 14; 75
Pa.C.S.A. §8 3802, 3804, 3806(b).

Pleger

934 A.2d 715

10/9/2007

PA Super

Offenses

(DUI)

Accelerated rehabilitative disposition (ARD) program, entered
by defendant as a result of being charged with driving under
the influence (DUI), was a first conviction for purposes of
computing appropriate sentences for subsequent DUI
violations, thereby making defendant's subsequent DUI
offense his second for sentencing purposes. 75 Pa.C.S.A. 88
3802, 3804(b), 3806(b).
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Pleger

934 A.2d 715

10/9/2007

PA Super

Offenses

(DUI)

General civil release signed by victim and settlement accepted
by victim from defendant, through his insurance carrier, were
irrelevant for purposes of trial court's determination of amount
of restitution to be imposed as part of defendant's sentence
for driving under the influence (DUI). 18 Pa.C.S.A. § 1106(a);
42 Pa.C.S.A. § 9721(c).

Morrison

934 A.2d 709

9/27/2007

PA Super

Offenses

(DUI)

Driving under the influence of alcohol (DUI) statute was not
unconstitutionally vague and overbroad, in violation of due
process clause of United States Constitution and article of
Pennsylvania Constitution governing rights of accused, for
allegedly failing to specify that driver's blood alcohol content
(BAC) be above .16% at time of driving in order to be subject
to enhanced penalties, failing to specify when individual is
permitted to resume driving, and encouraging arbitrary and
discriminatory enforcement; state had valid interest in curbing
alcohol-related roadway accidents, there was no constitutional
right to drink and then drive while alcohol was still in one's
system, and classification drawn by legislature survived
rational basis scrutiny. U.S.C.A. Const.Amend. 14; Const. Art.
1,89; 75 Pa.C.S.A. § 3802(c).

Morrison

934 A.2d 709

9/27/2007

PA Super

Offenses

(DUI)

The due process void-for-vagueness doctrine requires that a
penal statute define the criminal offense with sufficient
definiteness that ordinary people can understand what
conduct is prohibited and in a manner that does not
encourage arbitrary and discriminatory enforcement. U.S.C.A.
Const.Amend. 14.

Barnhart

933 A.2d 1061

9/26/2007

PA Super

Offenses

(DUI)

Defendant, a National Guardsman, was not immune from
prosecution for driving under the influence (DUI) and failure to
wear a seatbelt after being arrested on his way home from a
bar, under statute exempting military personnel from arrest on
a warrant while reporting for or returning from military duty;
defendant was not arrested on a warrant, and he was out of
uniform and off duty, on a personal mission which had nothing
to do with his active duty status as a guardsman, and was not
carrying out any military order, duty or obligation. 51
Pa.C.S.A. § 4101.

Barnhart

933 A.2d 1061

9/26/2007

PA Super

Offenses

(DUl

Statute exempting military personnel from arrest on a warrant
while reporting for or returning from military duty does not
exempt any officer or enlisted person from arrest for any
violation of the Vehicle Code when such a violation occurs as
the result of actions not in the course of carrying out an order,
duty or obligation of military service. 51 Pa.C.S.A. § 4104.
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Etchison

916 A.2d 1169

1/24/2007

PA Super

Offenses

(DUI)

Evidence failed to establish that defendant was under
influence of drug or combination of drugs to degree which
impaired his ability to safely operate his vehicle; expert
witness testified under cross-examination that presence of
metabolites was not indication of present impairment but only
that substance was ingested sometime previously, and
Commonwealth presented no evidence to support conclusion
that defendant was under influence of drug or combination of
drugs at time he was stopped, such that his ability to drive
was impaired. 75 Pa.C.S.A. § 3802(d)(2, 3).

Etchison

916 A.2d 1169

1/24/2007

PA Super

Offenses

(DUI)

Statute that prohibits defendant from operating a motor
vehicle with marijuana in her blood did not violate due process
on grounds of being overbroad; there was no constitutional
right to use of marijuana prior to driving, and under Controlled
Substance, Drug, Device and Cosmetic Act, which had not
been deemed unconstitutional, individual was prohibited from
any use of marijuana. U.S.C.A. Const.Amend. 14,75
Pa.C.S.A. § 3802(d)(1); 35 P.S. § 780-101.

Roser

914 A.2d 447

12/13/2006

PA Super

Offenses

(DUI)

Expert testimony was not required to establish that gasoline
and bug and tar remover ingested by defendant in an effort to
commit suicide prior to driving were drugs under statute
prohibiting driving under the influence (DUI) of a combination
of alcohol and drugs; defendant's own testimony about
reading the label of bug and tar remover bottle to determine its
toxicity, and losing consciousness and having a mind that was
racing uncontrollably after ingesting both substances, allowed
jury to properly infer that defendant's ingestion of the
substances resulted in changes in defendant's bodily function.
75 Pa.C.S.A. § 3802(d)(3).

Spease

911 A.2d 952

11/13/2006

PA Super

Offenses

(DUI)

Driving under the influence (DUI) law was not
unconstitutionally overbroad, which law prohibited an
individual from operating a motor vehicle after imbibing a
sufficient amount of alcohol so as to put the individual's blood
alcohol concentration (BAC) above the proscribed limit within
two hours after driving, even if the law did not require proof
that an individual's BAC was above the proscribed level at the
time of driving; the law did not punish protected conduct, as
there was no right to the consumption of any alcohol before
driving, and the law focused on an individual's BAC as
determined by a test taken within two hours after driving. 75
Pa.C.S.A. § 3802(c).
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Spease

911 A.2d 952

11/13/2006

PA Super

Offenses

(DUI)

Driving under the influence (DUI) law did not unconstitutionally
permit and promote arbitrary and discriminatory enforcement,
which law prohibited an individual from operating a motor
vehicle after imbibing a sufficient amount of alcohol so as to
put the individual's blood alcohol concentration (BAC) above
the proscribed limit within two hours after driving, despite DUI
defendant's contention that the law subjected drivers to
different penalties based upon the actions of police in dictating
when to administer a chemical test; it was permissible to
require drivers to monitor their conduct so as to ensure that
they would not reach the proscribed level of intoxication at any
time within two hours of driving. 75 Pa.C.S.A. § 3802(c).

Segida

912 A.2d 841

10/24/2006

PA Super

Offenses

(DUI)

Evidence failed to preclude possibility that defendant ingested
alcohol after accident occurred so as to support driving under
the influence (DUI) conviction; officer did not testify as to
whether there were signs of imbibing alcohol in car or nearby,
or whether there were drinking establishments nearby which
would have provided defendant opportunity to drink after he
stopped driving. 75 Pa.C.S.A. § 3802(c).

Kerry

906 A.2d 1237

8/23/2006

PA Super

Offenses

(DUI)

Evidence was sufficient to support conviction for driving under
the influence (DUI); defendant's actions in illegally operating
all terrain vehicle on highway on snow covered roads
evidenced diminution or enfeeblement in his ability to exercise
judgment, officer testified that defendant had concealed on his
person four cans of beer, exhibited signs of intoxication
including bloodshot and glassy eyes, slurred speech, and odor
of alcohol, and he also refused to submit to breath test. 75
Pa.C.S.A. § 3802(a)(1).

Thur

906 A.2d 552

8/4/2006

PA Super

Offenses

(DUI)

Driving under the influence (DUI) statute, which made it a
crime for persons to drive after they had consumed enough
alcohol such that they would reach a 0.16% blood alcohol
content (BAC) within two hours after driving, did not relieve
Commonwealth of its supposed burden to prove that a driver's
driving-time BAC reached 0.16%, as a person's blood alcohol
level at driving time was not an element of the offense. 75
Pa.C.S.A. § 3802(c).
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Thur

906 A.2d 552

8/4/2006

PA Super

Offenses

(DUI)

Driving under the influence (DUI) statute, which made it a
crime for persons to drive after they had consumed enough
alcohol such that they would reach a 0.16% blood alcohol
content (BAC) within two hours after driving, was not
unconstitutionally vague and did not violate due process on
ground that it was impossible for a driver to gauge when his or
her contemplated conduct of drinking and driving would ripen
into a crime, as drivers knew what they weighed, how much
they drank and how much time passed during and after
drinking, and drinking drivers could estimate their BACs and
regulate their conduct. U.S.C.A. Const.Amend. 14; Const. Art.
1,89; 75 Pa.C.S.A. § 3802(c).

Young

904 A.2d 947

7/26/2006

PA Super

Offenses

(DUI)

Commonwealth established prima facie case that defendant
committed charged offenses of careless driving, and driving
under the influence of alcohol, highest rate of alcohol, and
thus, defendant was not entitled to grant of pretrial motion for
writ of habeas corpus; although no one witnessed defendant
actually driving vehicle, eyewitness observed defendant
standing near driver's door moments after vehicle struck utility
pole, defendant attempted to evade police officers, and
defendant was found in possession of keys to vehicle. 75
Pa.C.S.A. § 3802(c).

Tareila

895 A.2d 1266

3/21/2006

PA Super

Offenses

(DUI)

Trial court imposed illegal sentence when it imposed sentence
of 11 and one half to 23 months for conviction of second
offense driving under the influence (DUI); offense should have
been treated as ungraded misdemeanor carrying maximum
sentence of six months. 75 Pa.C.S.A. §8 3802(a), 3803(a).

Hartle

894 A.2d 800

3/2/2006

PA Super

Offenses

(DUI)

Evidence was sulfficient to support defendant's conviction for
driving under the influence (DUI) of alcohol; officer testified
that, while talking to defendant during traffic stop, he noticed a
very strong odor of alcohol emanating from defendant's
breath, officer further testified that defendant's eyes were
bloodshot and glassy and defendant kept repeating that he
was just following friends, officer testified that, while standing
outside vehicle, defendant swayed in a circular motion, and
defendant refused to submit to a breath test. 75 Pa.C.S.A. §
3731(a)(1) (Repealed).

Brotherson

888 A.2d 901

12/13/2005

PA Super

Offenses

(DUI)

Showing that an intoxicated defendant started a parked car,
without more, is not enough to prove actual physical control
necessary to sustain driving under the influence of alcohol
(DUI) conviction; Commonwealth must show some additional
facts to illustrate that defendant was a danger to public safety.
75 Pa.C.S.A. 8§ 3731(a)(4)(i)(Repealed).
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Lippert

887 A.2d 1277

12/1/2005

PA Super

Offenses

(DUI)

Statute providing that it is prima facie evidence that adult had
blood alcohol content (BAC) of .10% or more at time of driving
vehicle if chemical test of his breath, blood, or urine performed
within three hours after driving was .10% or greater creates
permissible inference about a defendant's BAC when driving,
but the defendant remains free to rebut that inference by
presenting evidence that his BAC was not .10% or more when
driving. 75 Pa.C.S.A. § 3731(a.1), (a)(4) (Repealed).

Tustin

888 A.2d 843

11/15/2005

PA Super

Offenses

(DUI)

Application of the ten-year "look back" period when
sentencing defendant, which allowed the court to consider a
driving while intoxicated (DUI) offense that occurred within ten
years of the current DUI offense when imposing sentence,
rather than the seven-year "look back" period that was in
effect when defendant was convicted of his first DUI, did not
violate due process, where defendant was put on notice of the
increased "look back" period when the statute was enacted,
which was three months before his second DUI conviction.
U.S.C.A. Const.Amend. 14; 75 Pa.C.S.A. 88 3802(c), 3806(b);
§ 3731(e) (Repealed).

Williams

871 A.2d 254

3/18/2005

PA Super

Offenses

(DUI)

A combination of the following factors is required in
determining whether a person had actual physical control of
an automobile to sustain a conviction for driving under the
influence: the motor running, the location of the vehicle, and
additional evidence showing that the defendant had driven the
vehicle. 75 Pa.C.S.A. § 3731(a) (Repealed).

Sullivan

864 A.2d 1246

12/22/2004

PA Super

Offenses

(DUI)

Evidence was sufficient to support conviction for driving under
influence (DUI); defendant drank six beers and two or three
shots of liquor no more than two hours before driving, police
officers observed that defendant had bloodshot eyes, slurred
his speech, swayed in his stance, and smelled of alcohol,
defendant's breath-test results approximately one and one-
half hours after collision were 0.130% and 0.127%, and expert
testified that defendant's blood-alcohol level at time of collision
could have been as high as 0.103% given certain
assumptions and that medical and scientific community
believed that individuals were sufficiently impaired at level of
0.08% or higher. 75 Pa.C.S.A. § 3731(a)(1, 4) (Repealed).

James

863 A.2d 1179

12/8/2004

PA Super

Offenses

(DUI)

Evidence was sulfficient to establish prima facie case that
defendant had actual physical control of machinery of his
vehicle, so as to allow trial to proceed in prosecution for
driving under influence of alcohol (DUI), even though vehicle's
front wheels were on raised platform of tow truck; defendant
entered vehicle, revved engine, engaged vehicle in reverse,
and moved vehicle halfway off tow truck's lift. 75 Pa.C.S.A. §
3731(a) (Repealed).
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James

863 A.2d 1179

12/8/2004

PA Super

Offenses

(DUI)

Evidence was sulfficient to establish prima facie case that
defendant operated his vehicle with blood alcohol level greater
than 0.10%, so as to allow trial to proceed in prosecution for
driving under influence of alcohol (DUI), even though vehicle's
front wheels were on raised platform of tow truck; defendant
entered vehicle, and tow-truck driver testified that defendant
backed vehicle out of its restraints with sufficient violence that
he broke one wheel free, which caused vehicle to come
halfway off lift. 75 Pa.C.S.A. § 3731(a)(4)(i) (Repealed).

Messmer

863 A.2d 567

12/1/2004

PA Super

Offenses

(DUI)

Upward departure sentence for first-degree misdemeanor
driving under the influence (DUI) was not manifestly excessive
or too severe a punishment; defendant received his first DUI
25 years earlier, the current charge was defendant's sixth DUI
conviction, defendant denied that he had a drinking problem,
and all of defendant's DUI convictions involved a blood alcohol
concentration of more than two and one-half times the legal
limit.

Freidl

834 A.2d 638

10/10/2003

PA Super

Offenses

(DUI)

Evidence relating to impairment of defendant's driving ability
was irrelevant and inadmissible in prosecution for driving with
blood alcohol content (BAC) of .10% or greater, and thus
defendant was precluded from introducing videotape of his
field sobriety tests; evidence did not tend to prove or disprove
that defendant's BAC was .10% or greater.

Johnson

833 A.2d 260

9/22/2003

PA Super

Offenses

(DUI)

Circumstantial evidence in driving under influence prosecution
established that defendant was driving, operating, or in actual
physical control of his motor vehicle at time of collision even
though no one saw him in vehicle; defendant was leaning
against vehicle when police arrived shortly after accident, no
one else was present who could have been driver, and
defendant was owner of vehicle.

Smith

831 A.2d 636

8/19/2003

PA Super

Offenses

(DUI)

Evidence was insufficient to show that defendant's
intoxication, resulting from alleged synergistic effect of
prescription drug and alcohol, was involuntary, for purposes of
claiming defense of involuntary intoxication in prosecution for
driving under the influence of alcohol (DUI), assuming such
defense was cognizable; only evidence of alleged extreme
intoxication was defendant's self- serving statements that she
had not read any of the labeling and was not told by her doctor
of any possible side effects and, thus, was unaware of alleged
heightened effect of drug when combined with alcohol
consumption.

Manera

827 A.2d 482

6/2/2003

PA Super

Offenses

(DUI)

The justification defense of emergency is applicable to the
charge of operating a motor vehicle while under suspension
for a driving under the influence (DUI) related offense. 18
Pa.C.S.A. § 503; 75 Pa.C.S.A. § 1543(b).
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Gruff

822 A.2d 773

3/27/2003

PA Super

Offenses

(DUI)

Substantial impairment' in the context of DUl prosecution
means a diminution or enfeeblement in the ability to exercise
judgement, to deliberate or to react prudently to changing
circumstances and conditions. 75/3731(a)(1).

Alexander

811 A.2d 1064

11/25/2002

PA Super

Offenses

(DUI)

DUI conviction was properly graded as third offense, rather
than second offense, where it was undisputed that defendant
had prior DUI conviction and pleaded guilty to two additional
DUI offenses on same date such that plea to one of these
offenses was second conviction and plea to ther offense was
third conviction.

Sharp

792 A.2d 1266

2/20/2002

PA Super

Offenses

(DUI)

Sentencing court did not abuse its discretion when it took into
consideration defendant's first DUI conviction that she
received in NY when court sentences defendant as a four-time
DUI offender; despite fact that NY court did not take the
conviction into consideration when it sentenced defendant for
two subsequent DUI convictions, on grounds that the decision
was supported by the Driver's License Compact to which both
states were a party, and which allowed sentencing court to
take into consideration out-of-state DUI convictions. 75/1581.

Newsome

787 A.2d 1045

12/6/2001

PA Super

Offenses

(DUI)

Evidence was sufficient to sustain conviction of DUI while
BAC was 0.10% or greater, even though defendant's red
blood cell count was never taken; there was evidence that
defendant's blood plasma was tested, evidence of the
standard factor used to convert plasma level to whole blood
alcohol content, evidence that the range of figures produced
by conversion was entirely above 0.10%, and no evidence to
indicate that accurate conversion required a red blood cell
count.

Kinney

777 A.2d 492

6/12/2001

PA Super

Offenses

(DUI)

For purposes of grading a DUI offense at sentencing,
convictions of an equivalent offense in other jurisdictions
cannot be used. Defendant's prior conviction in another state
for 'driving while intoxicated' could not be considered a prior
conviction when grading defendant's conviction for DUI.

Greth

758 A.2d 692

8/17/2000

PA Super

Offenses

(DUI)

Evidence that defendant's BAC was .135% within three hours
after he drove his vehicle was sufficient to support his
conviction for driving while the amount of alcohol by weight in
his blood was .10% or greater.

Murray

749 A.2d 513

3/21/2000

PA Super

Offenses

(DUl

DUI statute created a permissive evidentiary inference, rather
than a mandatory presumption, that a driver had a BAC of
.10% or more at the time of driving if a test, conducted within
three hours of driving, indicated a BAC of .10% or more.
Statute did not create unconstitutional prospect of conviction
of innocent conduct, in that it did not preclude defendant from
admitting evidence of BAC.
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Fogel

741 A.2d 767

11/15/1999

PA Super

Offenses

(DUI)

Mandatory minimum sentence under motor vehicle code for
third or subsequent DUI offense prevailed over conflicting
sentencing guidelines, and thus, sentencing defendant for DUI
as a first-degree misdemeanor rather than a second-degree
misdemeanor was appropriate, in case in which defendant
had five prior DUI convictions in his lifetime.

Jagodzinski

739 A.2d 173

9/14/1999

PA Super

Offenses

(DUI)

District Attorney could decide not to recommend defendant,
arrested for DUI, for ARD based on defendant's application
answer that he had a foreign conviction for possession of
cocaine, though the foreign records were sealed.

Downing

739 A.2d 169

8/24/1999

PA Super

Offenses

(DUI)

Defendant's BAC of 0.145% taken 77 minutes after driving,
demonstrated prima facie case that defendant's BAC was
above 0.10% while he was driving, and thus, it was not
necessary for Commonwealth to present expert retrograde
extrapolation evidence.

Weir

738 A.2d 467

8/19/1999

PA Super

Offenses

(DUI)

Commonwealth not required to present relation-back expert
testimony to convict defendant of DUI where blood sample is
obtained within 3 hours after defendant operated vehicle and
BAC is at or above .10%.

Zabierowsky

730 A.2d 987

4/28/1999

PA Super

Offenses

(DUI)

Public parking garage allowing parking through taking a ticket
upon entrance and payment of fee upon exit was 'trafficway"'
for purposes of DUI statute.

Pypiak

728 A.2d 970

4/20/1999

PA Super

Offenses

(DUI)

Recommendation that a defendant charged with DUI be
admitted to ARD program is solely the province of the
prosecutor; trial court cannot admit a defendant without the
commonwealth's motion unless there is abuse of the DA's
discretion.

Roman

730 A.2d 486

4/14/1999

PA Super

Offenses

(DUl

Where defendant had ample time to raise constitutionality of
DUI statute on direct appeal, but failed to do so, he waived
that claim for purposes of postconviction relief.

Yaninas

722 A.2d 187

12/10/1998

PA Super

Offenses

(DUI)

Evidence that defendant was found sleeping behind wheel of
his automobile, which was stopped on berm of road with
engine running and parking lights on, and that defendant's
BAC was 0.14% was sufficient to establish that defendant was
in actual physical co

Allbeck

715 A.2d 1213

8/10/1998

PA Super

Offenses

(DUI)

Motorist's BAC taken 90 minutes after driving that was .151%
constituted prima facie evidence of DUl and exempted
Commonwealth from presenting expert relation back
testimony.

Curran, Il

700 A.2d 1333

9/29/1997

PA Super

Offenses

(DUI)

Evidence of blood alcohol level can be introduced, in
prosecution for violating statute prohibiting driving of motor
vehicle when under the influence of alcohol to degree
rendering person incapable of safe driving, without expert
testimony relating back b
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Phillips

700 A.2d 1281

8/19/1997

PA Super

Offenses

(DUI)

Defendant's BAC tests which resulted in readings of .146%
and .148% and which were taken approximately three hours
and 40 minutes after defendant had been last seen driving,
alone, were not sufficient to establish prima facie violation of
statute making i

Demor

691 A.2d 958

3/31/1997

PA Super

Offenses

(DUI)

Based on Com. v. Michuck (see below) unconstitutionality of
75 Pa.CS 3731(a)(5) was to be applied retroactively. Also,
standards for breathalyzer machine found in PaCode 77.24
which govern servicing/adjustments.

Dunne

690 A.2d 1233

3/14/1997

PA Super

Offenses

(DUI)

Although defendant had already submitted to a blood test,
results of the subsequent urine test were admissible where
defendant expressly and voluntarily consented to take both
tests, and coupled with officer's testimony were sufficient to
convict for DUI.

Zelosko

686 A.2d 825

12/13/1996

PA Super

Offenses

(DUl

The corpus delicti of DUI requires Commonwealth to show
that someone operated vehicle under influence; circumstantial
evidence alone may suffice. Where defendant observed
behind wheel of truck and failed breathalyzer, requirement
satisfied.

Michuck

686 A.2d 403

11/19/1996

PA Super

Offenses

(DUI)

Use of blood serum instead of whole blood acceptable when
an appropriate conversion factor was used to reflect the fact
that results based on serum range from 10-20% higher than
whole blood. Also see Com. v. Bartolacci (598 A.2d 287, PA
Super 1991).

Michuck

686 A.2d 403

11/19/1996

PA Super

Offenses

(DUI)

Although defendant's conviction predated the Barud decision
which found aspects of the DUI statute unconstitutional, an
unconstitutional statute is void from its date of enactment.

Renninger

682 A.2d 356

8/9/1996

PA Super

Offenses

(DUl

Because supernatant testing is performed on only a portion of
whole blood, conversion was required to establish the
correlative whole blood test results; absent Com. providing a
conversion formula, def. entitled to acquittal.

Stringer

678 A.2d 1200

6/4/1996

PA Super

Offenses

(DUI)

Results from the horizontal gaze nystagmus [HGN] test have
never been deemed scientific evidence, and under PA law
such a test not generally accepted as reliable cannot be used
as evidence in sobriety test without first establishing
foundation.

Hermanson

674 A.2d 281

4/2/1996

PA Super

Offenses

(DUI)

The sentencing court did not abuse its discretion in imposing
as a condition of defendant's parole that he be prohibited from
driving for the maximum term of his sentence of imprisonment;
condition reasonable and not unduly restrictive.

Cameron

668 A.2d 1163

12/22/1995

PA Super

Offenses

(DUI)

Despite fact that parking lot in which defendant was arrested
had restricted access, court determined that it was a
trafficway for purposes of the offense of DUI, due to sufficient
number of users.
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Woodruff

668 A.2d 1158

12/19/1995

PA Super

Offenses

(DUI)

Where defendant found sleeping at wheel of car with engine
running while car located on berm of road, sufficient evidence
existed to have found defendant in actual physical control of
vehicle.

Keenan

[95-5077]

12/8/1995

PA Super

Offenses

(DUI)

Failure to consent to blood test may be admitted as evidence

without any adverse inference drawn from it, but the court may
not instruct the jury that such refusal can support an inference
of guilt.

Walker

666 A.2d 301

9/29/1995

PA Super

Offenses

(DUI)

Trial court properly sentenced defendant under enhanced
aggravated guideline range based on DUI conviction, BAC of
.348%, driving on wrong side of road, and injury of two
occupants in other car. No abuse due to BAC and
number/seriousness of injuries.

Brehm

663 A.2d 712

8/1/1995

PA Super

Offenses

(DUI)

A rational relationship exists between the prohibitions in 75
Pa.C.S.3731(a)(5) and legitimate state interest of keeping
those with such BAC off roadways. Burden of proof remains
with prosecution; defendant may offer rebuttal evidence
[preponderance].

Lutz

661 A.2d 405

7/12/1995

PA Super

Offenses

(DUI)

While evidence may not be sufficient to meet burden of proof
at trial, evidence sufficient to establish prima facie case bars
granting of defendant's writ of habeas corpus.

Wilson

660 A.2d 105

6/13/1995

PA Super

Offenses

(DUI)

Citing Com. v. Trial decision (1994), the court found that
defendant was in actual physical control as he was alone in
the driver's seat, and that the car was not parked but rather
had stopped when driven off road.

Rishel

658 A.2d 352

4/13/1995

PA Super

Offenses

(DUI)

75 Pa.C.S.3731(a)(5) is not overly broad or vague in setting
an arbitrary figure for the blood alcohol level beyond which
motor vehicle operation is prohibited. Burden on defense not
unreasonable.

Surina

652 A.2d 400

1/5/1995

PA Super

Offenses

(DUI)

Results of breathanalysis relevant and admissible respecting
prosecution of other charges in a criminal episode, even if DUI
charge dismissed; results may be used to prove that
defendant acted recklessly.

Kelley

652 A.2d 378

12/28/1994

PA Super

Offenses

(DUI)

For DUI conviction, Commonwealth required to prove that
defendant was operator of motor vehicle, and that while
operating vehicle he was under influence of alcohol to degree
that made him incapable of driving safely.

Trial

652 A.2d 338

12/22/1994

PA Super

Offenses

(DUI)

Motorist slumped in driver's seat in car parked diagonally
across 2-lane road in 'actual physical control' of vehicle and
convicted since BAC was .340.

Byers

650 A.2d 468

11/23/1994

PA Super

Offenses

(DUI)

Intoxicated defendant in running car parked off public road not
sufficient evidence of DUI; defendant not in actual physical
control.

Judge

648 A.2d 1222

10/26/1994

PA Super

Offenses

(DUI)

Commonwealth not required to produce expert testimony
relating defendant's BAC back to the time when he was
actually driving the car.

Kowalek

647 A.2d 948

9/12/1994

PA Super

Offenses

(DUI)

For DUI arrest, check-point conduct sufficient grounds to
establish prima facie case.
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Stith

644 A.2d 193

6/24/1994|PA Super |Offenses (DUI)

BAC of .12% 35 minutes after defendant was stopped for
driving in erratic manner requires relation-back testimony to
sustain conviction of DUI; relation-back testimony admissible
even if expert did not know exactly when defendant had last
drink.

Bright

642 A.2d 502

5/18/1994 |PA Super |Offenses (DUI)

Requirement that expert testimony relate back BAC reading to
the time when the defendant was operating the vehicle was
satisfied. The Commonwealth must show BAC level
exceeded .10% when operating vehicle. Absent such finding,
DUI conviction can't stand.

Decker

640 A.2d 1321

4/8/1994|PA Super |Offenses (DUI)

Trial court erred in enhancing DUI sentence based on serious
bodily injury where only references to alleged SBI were in
crim.complaint and PSI and not raised during guilty plea
colloquy. Prosecution must establish link between action and
SBI suffered.

Gallagher

634 A.2d 1147

12/9/1993|PA Super |Offenses (DuI)

A DUI violation must be the cause of the resulting serious
bodily injury in order to apply the enhanced guideline ranges;
consistent with the provision under homicide by vehicle while
DUI, causation is required [DUI/SBI nexus].

Whisnant

568 A.2d 259

1/10/1990|PA Super  |Offenses (DUl

New Jersey DUI convictions "equivalent offenses" for purpose
of sentencing defendant as multiple offender.

Snyder

560 A.2d 165

6/5/1989|PA Super |Offenses (DUI)

Trial court may grant work release to person who
receives minimum sentence of imprisonment for DUI;
such work release is not limited to litter collection.

Koskey

812 A.2d 509

12/18/2002|PA Offenses (DUs/DUI)

Trial court was without discretion to impose intermediate form
of punishment on defendant, following his guilty plea to charge
of driving under suspension (DUS) as a result of DUI; at time
that defendant was sentences, DUS statute allowed
sentencing court to impose sentence of intermediate
punishmentfor defendants convicted of DUI, but it did not
create such exception for DUI-related DUS convictions.
42/9763, 75/1543(b), 3731.

Williams

872 A.2d 186

3/22/2005|PA Super  |Offenses (bus/bul)

Driver whose license had been suspended could be convicted
of driving under suspension, even though his suspension
period had expired, where he had not yet received letter from
Department of Transportation (DOT) notifying him that it was
legal for him to drive again. 75 Pa.C.S.A. § 1543 (2003).

Reyes

853 A.2d 1052

6/23/2004|PA Super |Offenses (DUS/DUI)

Defendant could be convicted of driving with license
suspended because of driving under the influence (DUI),
although defendant served one-year suspension without ever
having a license, and thus, there was no license to restore,
where he took none of the required steps to obtain a license.
75 Pa.C.S.A. 8 1543(b)(2).
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Herb

852 A.2d 356

6/9/2004

PA Super

Offenses

(DUS/DUI)

Evidence was sulfficient to support conviction for driving with
suspended license, driving under the influence (DUI) related,;
evidence indicated that defendant's driver's license had been
suspended due to DUI offense, and defendant admitted that
his he had driven vehicle to location and had double parked it
to run into a shop to see a friend. 75 Pa.C.S.A. § 1543(b)(1).

Brewington

779 A.2d 525

6/14/2001

PA Super

Offenses

(DUS/DUI)

Defendant's license was suspended on day he surrendered it,
despite erroneous notice from PennDOT naming later date.
Defendant was chargeable with DUS/DUI-related, although
DOT notice indicated license was not suspended until later
date.

Mendez

749 A.2d 511

3/21/2000

PA Super

Offenses

(DUS/DUI)

Defendant was improperly credited for intermediate
punishment of 21 days he spent at an inpatient drug & alcohol
rehabilitation program, and thus, sentence for DUS that was
less than the mandatory minimum sentence due to the credit
was illegal, where the suspension was a result of a conviction
for DUI. Conahan applies only to DUI.

Downs

739 A.2d 569

9/21/1999

PA Super

Offenses

(DUS/DUI)

Defendant could be convicted for driving while his license was
under suspension for a DUI conviction, though the DUI
suspension period elapsed, where defendant's operating
privileges were not restored due to suspension for other
offenses.

Vetrini

734 A.2d 404

6/15/1999

PA Super

Offenses

(DUS/DUI)

To sustain conviction for driving with suspended license, DUI
related, Commonwealth required to prove that defendant had
actual notice that license was suspended or revoked.

Tharp

724 A.2d 368

1/27/1999

PA Super

Offenses

(DUS/DUI)

Driver who is found to be habitual offender, DUI related, and
has had license suspended as a result, may be found guilty of
driving while operating privilege is suspended or revoked, if
driver operates motor vehicle after expiration of suspension
but before restoration of license.

Keene

665 A.2d 495

9/15/1995

PA Super

Offenses

(DUS/DUI)

Although the 5 year suspension period was linked to the
'habitual offender' provision, arrest for DUS nonetheless was
properly prosecuted under 1543(b) [DUI-related] since 3 DUI
convictions contributed to the habitual finding;statute recently
amended.

Harrison

661 A2d 6

6/14/1995

PA Super

Offenses

(DUS/DUI)

Home confinement does not satisfy requirement of mandatory
minimum sentence of 90 days of "imprisonment" for driving
under suspension/DUI-related.

Yale

657 A.2d 987

4/25/1995

PA Super

Offenses

(DUS/DUI)

Defendant convicted of DUI and DUS/DUI subject to
mandatory imprisonment of 48 hours for DUI and 90 days for
DUS, precluding use of home confinement for the DUS.
Absent an express restriction [e.g.-IP alternative for DUI],
mandatory minimum applies.
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Trippett

932 A.2d 188

8/24/2007

PA Super

Offenses

(endangering the
welfare of a child)

Evidence was sulfficient to support conviction for endangering
the welfare of a child; victim testified that defendant took care
of her when she was little and no other adults were in home,
and she further testified to abuses perpetrated by defendant
while they were alone in house. 18 Pa.C.S.A. § 4304.

Retkofsky

860 A.2d 1098

10/19/2004

PA Super

Offenses

(endangering the
welfare of a child)

Evidence was sufficient to support trial court's finding that
defendant knowingly placed his child at risk for purposes of
child endangerment statute when defendant attempted to flee
from police officers on an all-terrain-vehicle (ATV) with his son
as a passenger, who was holding onto defendant's body as
his only stabilization, even though his son was wearing a
helmet. 18 Pa.C.S.A. § 4304.

Popow

844 A.2d 13

2/18/2004

PA Super

Offenses

(endangering the
welfare of a child)

Trial court improperly graded defendant's conviction of
endangering the welfare of a child as third-degree felony,
where information did not allege course of conduct, no
evidence of course of conduct was presented at trial, and jury
was not instructed on course of conduct. 18 Pa.C.S.A. §
4304(a).

Wallace

817 A.2d 485

11/21/2002

PA Super

Offenses

(endangering the
welfare of a child)

Evidence that home was dirty and emitted foul odor, that
house was teeming with flies, maggots and hundreds of mice,
that food in the refrigerator was spoiled, and that hole in the
roof allowed water to flow into electric box, was sufficent to
support conviction to support conviction for endangering the
welfare of childres, although children had not suffered actual
harm as a result. 18/4304.

Foster

764 A.2d 1076

11/16/2000

PA Super

Offenses

(endangering the
welfare of a child)

Defendant parents were guilty of endangering the welfare of a
child when their 'course of conduct' in not providing medical
care to their son led to his near death from a liver tumor, even
though Child Protective Services Law exempted spiritual
healing from being called 'child abuse," where parents did not
seek medical treatment on ground of their religious beliefs.
18/4304.

Pahel

689 A.2d 963

2/24/1997

PA Super

Offenses

(endangering the
welfare of a child)

Where Commonwealth did not establish beyond a reasonable
doubt that the defendant knew that a delay in treatment of her
injured child created a risk of more serious injury, it did not
sustain its burden of proving intent.

Wegley

829 A.2d 1148

8/6/2003

PA

Offenses

(escape)

Forgery convict, who was confined to his home on house
arrest and was monitored by the authorities, was detained,
within meaning of the escape statute, for purposes of
determining whether convict could be charged with escape
when he removed electronic monitoring device from leg; as
convict was serving a sentence of punishment following
conviction, he remained within the state's legal custody and
under its control, regardless of his physical presence at his
home.

Page 62

6/12/2008




Pennsylvania Commission on Sentencing

Caselaw Highlights (PA Reporter through May 23, 2008)

Woody

939 A.2d 359

12/5/2007

PA Super

Offenses

(escape)

Evidence was insufficient to support conviction for escape;
charge of escape was based entirely on defendant's failure to
comply with officer's instru
ground, 06 which were uttered
defendant exited his own vehicle to flee on foot, and at no time
was defendant officially detained by officer. 18 Pa.C.S.A. §
5121.

Sims

883 A.2d 593

8/10/2005

PA Super

Offenses

(escape)

Escape offense did not include offense of attempted escape,
and thus since defendant was charged only with escape and
not attempted escape, his conviction for attempted escape
was to be reversed. 18 Pa.C.S.A. § 5121(a).

Kowalski

854 A.2d 545

7/7/12004

PA Super

Offenses

(escape)

Escape from legally imposed custody upon conviction of any
grade of crime is a third-degree felony, under statute providing
that escape is a third-degree felony if the actor was under
arrest for or detained on a charge of felony or following
conviction of crime. 18 Pa.C.S.A. § 5121(d)(1)(i).

Davis

852 A.2d 392

6/14/2004

PA Super

Offenses

(escape)

Defendant was in a prerelease program, and was not on
parole, at the time he left halfway house without permission,
and thus defendant could be charged with and convicted of
escape; an individual in a prerelease program was still under
official detention, and the offense of escape occurred when a
defendant illegally removed himself from official detention. 18
Pa.C.S.A. 8§ 5121; 37 Pa.Code § 95.111.

Fountain

811 A.2d 24

11/12/2002

PA Super

Offenses

(escape)

Commonwealth made a prima facie showing that defendant
was subject to official detention prior to fleeing, as would
support finding defendant perpetrated offense of escape, even
though defendant was not yet arrested, where an officer with a
canine approached defendant on the street, stood
approximately three feet from defendant, told him not to run,
and indicated to him that she was executing an arrest warrant,
during which time defendant fled. 18/5121.

Wegley

791 A.2d 1223

2/6/2002

PA Super

Offenses

(escape)

Physical restrictions such as bars, handcuffs, or locked doors
are not necessary to establish official detention, for the
purposes of escape statute. Defendant sentenced to house
arrest and electronic monitoring who left his residence and
removed an electronic monitoring device from his leg could be
charged with escape.

Colon

719 A.2d 1099

11/17/1998

PA Super

Offenses

(escape)

Official detention' exists for purposes of escape statute when
an individual is informed by a uniformed officer that he has a
warrant for his arrest and that the individual is under arrest.
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Magliocco

883 A.2d 479

9/28/2005

PA

Offenses

(ethnic
intimidation)

Though Commonwealth prosecuting defendant for ethnic
intimidation need not even have charged underlying offense of
terroristic threats, having done so and having had prosecution
on terroristic threats charge result in an acquittal, the
allegations to the contrary could no longer be used as
predicate to support conviction for ethnic intimidation. 18
Pa.C.S.A. §8 2706, 2710(a).

Marcavage

Rendell

936 A.2d 188

11/15/2007

PA Cmwlth

Offenses

(ethnic
intimidation)

Enactment of bill that was originally a house bill criminalizing
crop destruction and was amended in committee to become a
bill amending the ethnic intimidation statute to include
intimidation of persons based on sexual orientation violated
constitutional prohibition against alteration or amendment so
as to change the original purpose of the bill; the original
version and the final version of the bill regulated vastly
different activities, albeit under the broad heading of crime.
Const. Art. 3, § 1; 18 Pa.C.S.A. § 2710.

Magliocco

806 A.2d 1280

9/11/2002

PA Super

Offenses

(ethnic
intimidation)

Conviction for ethnic intimidation could not be sustained after
defendant was found not guilty of predicate offense of making
terroristic threats. 18/2710.

Ferino

640 A.2d 934

6/16/1994

PA Super

Offenses

(ethnic
intimidation)

Terroristic threats conviction based on firing of a gun in the
direction of victims while stating:"I'm going to kill you, you f-
cking nigger" did not rise to the proof-level sufficient to
constitute ethnic intimidation, when antecedent not harsh.

Flamer

848 A.2d 951

4/19/2004

PA Super

Offenses

(false
identification)

Evidence was sufficient to support conviction for false
identification to law enforcement authorities, despite
defendant's claim that name given to police officer was his
Muslim name; name given was not defendant's legal name
and that name was not used for such official documentation
as his driver's license and car registration. 18 Pa.C.S.A. §
4914(a).

Norman

850 A.2d 1288

5/27/2004

PA Super

Offenses

(false report)

Evidence was sufficient to support conviction for making a
false report to law enforcement authorities, even though
defendant, a police officer, later corrected her statement
regarding the incident; defendant and co-defendant were on
duty in their patrol car on day of incident, co-defendant sent a
message on patrol car's computer system in response to
message broadcasted on computer concerning a missing
truck containing hazardous materials, and despite knowing
about this message, defendant lied to her superiors when
guestioned, claiming that she knew nothing about the
message and intimating that the car and the computer system
had been infiltrated. 18 Pa.C.S.A. § 4906(b).
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Emmil

866 A.2d 420

1/4/2005

PA Super

Offenses

(false statements -
attempted
purchase of
firearm)

Section of Mental Health Procedures Act (MHPA) governing
confidentiality of records authorized trial court to disclose
commitment information to trooper investigating attempted
firearm purchase by defendant, who was convicted of making
false statements to authorities in connection with an
attempted firearm purchase; MHPA permitted police to obtain
specific mental health records in order to ensure that section
of Crimes Code prohibiting possession of firearms by persons
who had been involuntarily committed was not violated, and
records were disclosed in compliance with MHPA and
consistent with its objective regarding persons who could
possess firearm. 18 Pa.C.S.A. §§ 4904, 6105, 6111, 7111.

Ortiz

738 A.2d 403
704 A.2d 646

8/18/1999

PA
PA Super

Offenses

(firearms w/o
license)

Supreme Court, reversing Superior Court decision, held that
defendant who was in a common area outside his apartment
building when gun was allegedly taken from his possession
was not in his "place of abode" for purposes of firearms
statute (18/6106). Plac

Coto

932 A.2d 933

8/27/2007

PA Super

Offenses

(firearms w/o
license)

Firearm license eligibility was matter of sentencing mitigation
subject to proof by defendant by preponderance of evidence in
prosecution for firearms not to be carried without a license. 18
Pa.C.S.A. § 6106.

Bricker

666 A.2d 257

9/29/1995

PA

Offenses

(flag desecration)

To the degree that a flag is used to express a political or
artistic statement, flag desecration statute [18 Pa.C.S.
2102(a)] is unconstitutional as it bars free expression.
However, statute valid where there is no expression of ideas.

Smith

883 A.2d 612

8/12/2005

PA Super

Offenses

(forgery)

Forged graduate school degree, and forged professional
license, used by defendant to obtain employment, were not
type of document that General Assembly intended to comprise
offense of felony forgery of third degree; documents did not
create legal relationship or obligate either party to perform
pursuant to that relationship, and fact that forging of
documents resulted in defendant's hiring and termination did
not mean documents were legal documents, or were
documents affecting legal relationship. 18 Pa.C.S.A. §
4101(c).

Sargent

823 A.2d 174

4/22/2003

PA Super

Offenses

(forgery)

Regardless of the dollar amount enumerated in statute
governing access device fraud, relating to the unauthorized
use of a credit card, an individual may be convicted of forgery,
graded as a third-degree felony, when he frauduntly signs the
credit card receipt. 18/4101(c), 4106(c)(1).
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Sargent

823 A.2d 174

4/22/2003

PA Super

Offenses

(forgery)

Defendant's action of signing the victim's name to credit card
receipts was properly graded as a felony of the third degree
because the credit card receipts constituted "documents
evidencing, creating, transferring, altering, terminating, or
otherwise affecting legal relations" within the meaning of
statute providing that forgery is a felony of the third degree if
the writing is or purports to be a will, deed, contract, release,
commercial instrument, or other document evidencing,
creating, transferring, altering, terminating or otherwise
affecting legal relations; defendant's signing of the credit card
receipts set forth the contract to pay for the merchandise
purchased, however, defendant clearly had no such intent.
18/4101(c).

Leber

802 A.2d 648

6/25/2002

PA Super

Offenses

(forgery)

Intent to defraud is an essential element of fogery.
18/4101(a).

Lenhoff

796 A.2d 338

3/28/2002

PA Super

Offenses

(forgery)

Defendant's gun application was a document that affected his
legal relationship with the Commonwealth of Pennsylvania,
and thus defendant's forgery of that application constituted at
least a third degree felony, since defendant was attempting to
obtain the legal right to own a gun, and application was
document by which he attempted to obtain that legal right.
18/4101(c).

Seang

790 A.2d 1036

2/28/2002

PA Super

Offenses

(forgery)

Evidence was insufficient to support conviction for forgery,
even though defendant gave police officer a 'diplomat’ card
which stated that it provided exemption from state jurisdiction,
when defendant was stopped for a traffic violation; diplomat
card stated that it was offered by a religious organization, the
card did not purport to be conferred by the State Department,
the United States or the Commonwealth, the card did not
carry an official governmental seal, and thus defendant did not
use a writing purporting it to be the act of another, who had
not authorized it. 18/4101.

Shamberger

788 A.2d 408

12/7/2001

PA Super

Offenses

(forgery)

Forgery statute requires only that act be committed with 'intent
to defraud or injure’, not that defendant have succeeded in his
endeavor. Forgery is not limited to actions that prejudice
pecuniary or property rights of another.

Sneddon

738 A.2d 1026

9/20/1999

PA Super

Offenses

(forgery)

Defendant could be convicted of third-degree felony forgery
based on forgery of cash register receipts; receipts altered by
defendant were documents evidencing or otherwise affecting
legal relations between defendant and store.

Scolieri

813 A.2d 672

12/31/2002

PA

Offenses

(furnishing liquor
to minors)

Knowingly and intentionally' applied to every element of the
offense of furnishing alcohol to an underage purchaser, and
thus, without evidence that the defendant provided alcohol to
someone he knew was younger than 21 years of age, the
evidence was insufficient to support his conviction for
'knowingly and intentionally' furnishing alcohol to an underage
purchaser. 18/302(d), 6310.1(a).
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Lawson 759 A.2d 1 8/21/2000|PA Super |Offenses (furnishing liquor |Statute providing that person commits an M3 if he sells or
to minors) furnishes any liquor to a person less than 21 years of age did
not exclude from criminal liability a 'seller' under the age of 21
years selling to another minor; term ‘person’ as used in statute
did not distinguish between a minor or an adult, but instead
incorporated both in its breadth (18/6310.1).
Hendrickson 724 A.2d 315 1/21/1999|PA Offenses (harassment by Harassment by communication or address statute was not
comm.) overbroad as applied to defendant convicted under statute for
sending anonymous 'hate’ faxes.
Fenton 750 A.2d 863 4/3/2000|PA Super |Offenses (harassment by Harassment by merely course language will constitute the
comm.) crime of harassment by communication only in repeated
communication. However, a single incident may suffice if the
harassing language is sexual in nature (18/5504).
Hendrickson 684 A.2d 171 10/15/1996|PA Super  |Offenses (harassment by | A conviction for sending unsolicited "hate faxes" under a
comm.) statute prohibiting harassment by communication upheld since
evidence demonstrated defendant possessed requisite
specific intent to harass.

Battaglia 725 A.2d 192 1/25/1999|PA Super  |Offenses (harassment) Defendant's remark to police in response to perceived
harassment, defendant grabbing pen from officer's hand, and
defendant's refusal to clean up leaves in neighbor's yard upon
police order all insufficient to support harassment conviction.

Reese 725 A.2d 190 1/21/1999|PA Super  |Offenses (harassment) Harassment is a lesser included offense of stalking; one can
harass without stalking, but one cannot stalk without also
harassing.

Zullinger 676 A.2d 687 4/30/1996|PA Super |Offenses (harassment) Charge of harassment could not stand where it was based
solely on defendant having worn a t-shirt containing offensive
language during meeting with district justice, since such
language is constitutionally protected.

Baldwin 767 A.2d 644 1/24/2001|PA Cmwlth |Offenses (harboring Sufficient evidence supported finding that single incident

dangerous dog) |evidenced propensity of dog to attack humans, for purposes of
establishing that owner was guilty of offense of harboring
dangerous dog. 3 P.S. 459-502-A.
McCurdy 735 A.2d 681 8/3/1999|PA Offenses (homicide by Element of causation required for conviction for homicide by
vehicle while DUI) |vehicle while DUI can be established through eyewitness
testimony, skid marks, or accident reconstruction testimony.
Booth 766 A.2d 843 2/20/2001|PA Offenses (homicide by Supreme Court reversed earlier decision by Superior Court,
729 A.2d 1187 PA Super vehicle while DUI) (finding that a fetus is not a 'person' for purposes of statute

governing homicide by vehicle while DUI.
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Thur

906 A.2d 552

8/4/2006

PA Super

Offenses

(homicide by

vehicle while DUI)

Crime of homicide by vehicle while driving under the influence
(DUI) does not require any particular blood alcohol content
(BAC) at the time of driving. Evidence was sufficient to
establish that defendant's drunk driving was what caused
accident that resulted in death of two victims, in trial of
defendant for homicide by vehicle while driving under the
influence (DUI); there was evidence that defendant crossed
center line and struck victims' vehicle head-on, there was no
evidence of mechanical failures, empty beer bottles were
found in defendant's vehicle, and there was evidence that
defendant was intoxicated when he was driving. 75 Pa.C.S.A.
§ 3735.

Caine

683 A.2d 890

9/9/1996

PA Super

Offenses

(homicide by

vehicle while DUI)

En banc court found trial court's failure to formally convict
defendant of DUI rendered evidence insufficient for conviction
of Hom. by Veh. while DUI. While DUI would merge into
Hom. by Veh. while DUI for sentencing, conviction is still
necessary.

Carroll

936 A.2d 1148

11/19/2007

PA Super

Offenses

(homicide by
vehicle)

Commonwealth's evidence constituted a prima facie showing
of reckless or grossly negligent conduct as required by the
homicide by vehicle and involuntary manslaughter statutes;
Commonwealth offered evidence that defendant and driver of
second vehicle were traveling very nearly side by side,
perhaps at times over the speed limit, on a wet road,
approaching a turn which turn had a caution calling for
reduced speed, while trying to outpace each other, that driver
of second vehicle lost control of his car because of the race
between the two drivers, and that as a consequence, those
two cars collided, and that defendant crossed the center of the
road into oncoming lane, hitting and killing driver of oncoming
vehicle. 18 Pa.C.S.A. § 2504(a); 75 Pa.C.S.A. § 3732.

Matroni

923 A.2d 444

4/19/2007

PA Super

Offenses

(homicide by
vehicle)

Evidence that defendant was speeding, tailgating, and
erratically changing lanes, causing him to lose control of his
car and cause fatal collision, was sufficient to find that
defendant acted in a reckless and grossly negligent manner,
as required to convict him of homicide by vehicle; defendant's
conduct violated five separate provisions of vehicle code, and
evidenced conscious disregard of substantial risk that he
would be involved in traffic accident causing death. 75
Pa.C.S.A. §8 3304, 3309, 3310, 3361, 3732, 3736.

Johnson

846 A.2d 161

3/23/2004

PA Super

Offenses

(homicide by
vehicle)

Evidence was sufficient to show that defendant violated
statute prohibiting driving at unsafe speed, so as to support
conviction for homicide by vehicle based on death caused by
violation of any law applying to operation of motor vehicle,
even though no evidence was presented on defendant's actual
speed at time of incident; 75 Pa.C.S.A. 88 3361, 3732(a).
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Hiles

Brandywine Club

662 A.2d 16

7/20/1995

PA Super

Offenses

(homicide by
vehicle)

Even if establishment was in violation of statute by serving
alcohol after hours, liability for motor vehicle death of third
party could not be imposed unless patron served when visibly
intoxicated.

Minnich

662 A.2d 21

6/13/1995

PA Super

Offenses

(homicide by
vehicle)

Imposition of multiple consecutive sentences for multiple
fatalities caused by a single act is rationally related to purpose
of homicide by vehicle statute and therefore constitutional; no
violation of equal protection or due process.

Minnich

662 A.2d 21

6/13/1995

PA Super

Offenses

(homicide by
vehicle)

The imposition of consecutive sentences for multiple fatalities
during a single criminal act of homicide by vehicle is rationally
related to the recognized purpose of the statute and is
therefore constitutional.

Thomas

656 A.2d 514

3/28/1995

PA Super

Offenses

(homicide by
vehicle)

Where defendant was driving stolen car in residential area, hit
swing set where five children were playing, and fled scene,
malice present to support car as deadly weapon based on
recklessness and conscious disregard; sustain murder3
conviction.

Scales

648 A.2d 1205

10/13/1994

PA Super

Offenses

(homicide by
vehicle)

Murder 3 could be charged and convicted instead of Homicide
by Vehicle if malice is present; malice could be inferred from
defendant's refusal to slow down, steering onto sidewalk, and
failure to stop after striking two children.

Haagensen

900 A.2d 468

6/2/2006

PA Cmwlth

Offenses

(hunter
harassament
statute)

Evidence was insufficient to establish that defendant acted
with intent to interfere with the lawful taking of wildlife when
she yelled at hunters or followed them; defendant testified that
she yelled at some of the hunters because she believed that
they were unlawfully trespassing on her property and yelled at
other hunters that they were illegally hunting too close to a
public road, police trooper and several hunters testified that
defendant complained that hunters were illegally trespassing
on her property, and defendant called police to report each of
the incidents. 34 Pa.C.S.A. § 2302(a.1)(2, 7).

Kerrigan

920 A.2d 190

3/8/2007

PA Super

Offenses

(IDSI with a child)

Evidence was sulfficient to establish penile penetration so as
to support convictions for rape of a child and involuntary
deviate sexual intercourse; officer testified that victim told her
that abuse gradually got worse, victim also told officer that
defendant had "put his private inside where she pees and
poops," and victim further told officer that defendant "moved
up and down" when he was inside of her.
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Kerrigan

920 A.2d 190

3/8/2007

PA Super

Offenses

(IDSI with a child)

Transmission of Human Papillomavirus (HPV) and genital
warts satisfied serious bodily injury requirement to support
convictions for rape of child and involuntary deviate sexual
intercourse with a child; defendant infected victim with virus
that would afflict victim throughout her life, victim would have
to live with genital warts as constant reminder of abuse she
suffered at hands of defendant, victim risked passing virus to
any future sexual partners or children she may choose to have
through birth canal, and there was strong link between HPV
and cervical and other genital cancers.

Trippett

932 A.2d 188

8/24/2007

PA Super

Offenses

(IDSI)

Evidence was sulfficient to support conviction for involuntary
deviate sexual intercourse; victim testified that defendant
placed his tongue in her vagina and performed oral sex on her
and that defendant forced her to place his penis in her mouth.

Andrulewicz

911 A.2d 162

11/2/2006

PA Super

Offenses

(IDSI)

Evidence was sulfficient to support finding that defendant took
a substantial step towards committing involuntary deviate
sexual intercourse, as required to support conviction for
criminal attempt to commit involuntary deviate sexual
intercourse; evidence showed that defendant removed his
penis from his pants, approached victim, put his penis near
her face, and asked victim to lick him. 18 Pa.C.S.A. 88 901(a),
3101, 3123(b).

Castelhun

889 A.2d 1228

12/14/2005

PA Super

Offenses

(IDSI)

Testimony of victim that defendant inserted his penis into her
mouth and vagina, and that defendant placed his mouth on
her vagina was sufficient evidence of penetration, however
slight, to support involuntary deviate sexual intercourse
conviction. 18 Pa.C.S.A. § 3123(a)(7).

Wilson

825 A.2d 710

5/27/2003

PA Super

Offenses

(IDSI)

Evidence that defendant inserted his testicles into victim's
mouth was sufficient to show penetration, however slight, for
purposes of establishing oral intercourse in prosecution for
involuntary deviate sexual intercourse. 18/3101, 3123(a)(1).

Jette

818 A.2d 533

2/24/2003

PA Super

Offenses

(IDSI)

In the case of sexual offenses, the testimony of the victim
alone is sufficient to convict, and medical evidence is not
required if the fact-finder believes the victim.

L.N.

787 A.2d 1064

12/12/2001

PA Super

Offenses

(IDSI)

In order to sustain a conviction for IDSI, Commonwealth must
establish that perpetrator engaged in acts of oral or anal
intercourse which involved penetration, however slight; person
can penetrate by use of mouth or tongue.

Smolko

666 A.2d 672

10/10/1995

PA Super

Offenses

(IDSI)

Where defendant, the paid caretaker of a victim who was
confined to wheelchair and could not speak, engaged in oral
sex with that victim, sufficient evidence existed to convict of
IDSI; court may consider respective physical condition of
victim.

Frank

640 A.2d 904

6/16/1994

PA Super

Offenses

(IDSI)

Where two separate acts exist, an offender may be convicted
of both rape and IDSI. Also, the rape statute is gender neutral
in regard to victim.
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Gautieri

636 A.2d 1153

2/1/1994

PA Super

Offenses

(IDSI)

IDSI does not irrationally discriminate, but rather is
constitutional because it only prosecutes deviate acts that are
involuntary. Mandatory sentences are a constitutional
exercise of the legislature's power to fix punishment on all
crimes.

Welch

912 A.2d 857

11/28/2006

PA Super

Offenses

(inchoates)

Crimes of conspiracy to commit robbery and attempted
homicide were independent, and thus conviction for both
offenses was not barred by statute prohibiting conviction for
more than one inchoate crime directed to the commission of
the same crime; objective of attempted homicide was to kill
victim, while the objective of the conspiracy was to steal an all
terrain vehicle (ATV). 18 Pa.C.S.A. § 906.

Welch

912 A.2d 857

11/28/2006

PA Super

Offenses

(inchoates)

Statute prohibiting conviction for more than one of the
inchoate crimes of criminal attempt, criminal solicitation or
criminal conspiracy for conduct designed to commit or to
culminate in the commission of the same crime was designed
to prevent multiple inchoate charges that carry with them the
same criminal intent. 18 Pa.C.S.A. § 906.

Welch

912 A.2d 857

11/28/2006

PA Super

Offenses

(inchoates)

Under statute prohibiting conviction for more than one of the
inchoate crimes of criminal attempt, criminal solicitation or
criminal conspiracy for conduct designed to commit or to
culminate in the commission of the same crime, inchoate
crimes merge only when directed to the commission of the
same crime, not merely because they arise out of the same
incident. 18 Pa.C.S.A. § 906.

Widmer

667 A.2d 215

10/2/1995

PA

Offenses

(indecent assault)

"Unconscious" as used in rape statute proscribing intercourse
with unconscious person includes victim who is sleeping at
the time of intercourse.

Hooks

921 A.2d 1199

3/27/2007

PA Super

Offenses

(indecent assault)

Anniversary date of birth, rather than common law date, under
which person reached given age in years at first moments of
day before person's birthday, was applicable to statutes
governing statutory sexual assault and aggravated indecent
assault on person less than 16 years of age, for purposes of
calculating age of victim, and thus, Commonwealth presented
sufficient evidence to establish that victim was "under 16
years of age" at time that offenses were committed; sexual
encounter occurred one day prior to victim's 16th birthday,
and statute governing computation of time provided that date
of birth was determined by anniversary date and not, as
common law would provide, day before anniversary. 18
Pa.C.S.A. §8 3122.1, 3125(a)(8).

Page 71

6/12/2008




Pennsylvania Commission on Sentencing

Caselaw Highlights (PA Reporter through May 23, 2008)

Evans

901 A.2d 528

6/5/2006

PA Super

Offenses

(indecent assault)

Evidence was sulfficient to support conviction for indecent
assault; defendant wrapped his arms around 11-year-old and
inserted his tongue into her mouth to kiss her, which involved
touching of intimate part of victim, such act did not occur
outside context of sexual or intimate situation, and defendant
commented that victim was sexy and he would like to do some
things to her, which further revealed that his intimate touching
of victim was done for purpose of arousing or gratifying his
sexual desire. 18 Pa.C.S.A. 88 3101, 3126(a)(7).

Castelhun

889 A.2d 1228

12/14/2005

PA Super

Offenses

(indecent assault)

Evidence was sufficient to support indecent assault
conviction; evidence showed that defendant repeatedly
touched victim in a sexual way when he placed his penis into
victim's mouth, digitally penetrated her genitalia, and inserted
his penis into her vagina, all for the sole purpose of arousal
and gratification of his sexual desires. 18 Pa.C.S.A. §8 3101,
3126(a)(8).

Smith

863 A.2d 1172

12/7/2004

PA Super

Offenses

(indecent assault)

Evidence supported conviction for indecent assault; evidence
indicated that defendant engaged in established pattern of
physical and mental intimidation of victim exclusively for the
purpose of sexual gratification, and defendant groped and
fondled intimate parts of victim's body and continually
addressed her with sexual innuendo and with threats. 18
Pa.C.S.A. § 3126(a)(1).

McClintic

851 A.2d 214

5/27/2004

PA Super

Offenses

(indecent assault)

Evidence was sufficient to support finding that defendant
touched victim in sexual manner, as required to support
conviction for indecent assault; defendant surprised sleeping
victim in her bedroom during burglary, he sat close to her as
she lay in her bed, and after getting money he sought, he
reached out, grabbed her breast and pinched it forcefully. 18
Pa.C.S.A. 88 3101, 3126.

Crosby

791 A.2d 366

1/16/2002

PA Super

Offenses

(indecent assault)

For the purpose of establishing indecent assault, the
Commonwealth has no burden to prove appellant's knowledge
of his victim's mental status. 18/3126(a)(6).

Capo

727 A.2d 1126

3/30/1999

PA Super

Offenses

(indecent assault)

Phrase 'other intimate parts' does not refer solely to genitalia
as that phrase is used in statute defining indecent contact as
any touching of the sexual or other intimate parts of the

person for the purpose of arousing or gratifying sexual desire.

Ricco

650 A.2d 1084

12/12/1994

PA Super

Offenses

(indecent assault)

Indecent Assault does not require skin-to-skin contact.
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Thiry

919 A.2d 961

2/20/2007

PA Super

Offenses

(indecent
exposure)

Evidence was sulfficient to show that defendant knowingly
exposed his penis in a public place where others were present
and that he knew or should have known that such conduct
was likely to offend, affront, or alarm, so as to support
conviction for indecent exposure, even though defendant, who
was passed out in his vehicle, might not have knowingly
exposed his penis at precise time that restaurant employee
saw it; defendant knowingly exposed his penis while operating
his vehicle in drive-through lane of restaurant before passing
out, and it was reasonable to assume that defendant would
know that such conduct would offend, affront, or alarm
restaurant cashier who would eventually give him his food. 18
Pa.C.S.A. § 3127(a).

DeWalt

752 A.2d 915

5/15/2000

PA Super

Offenses

(indecent
exposure)

Evidence was insufficient to support defendant's conviction for
indecent exposure; defendant's alleged striptease did not take
place in 'public place' since she was outside on her own back
porch in the company of adults and several minors observed
defendant while standing on top of a roof next door, and none
of the eyewitnesses testified that they saw defendant's
genitals.

Gerstner

656 A.2d 108

3/24/1995

PA

Offenses

(injuries to child)

Under 42 Pa.C.S. section 5554(3), a person responsible for a
child's welfare includes a teacher and a babysitter for
purposes of a tolling of statute of limitations;'in loco parentis'
status neither equivalent nor necessary.

Mayfield

832 A.2d 418

9/24/2003

PA

Offenses

(institutional
sexual assault)

Statute criminalizing sexual contact between prison inmates
and correctional employees was not void for vagueness,
although it did not define the terms "inmate" or "employee";
statute was sulfficiently definite that ordinary people could
understand what conduct was prohibited, and was not so
vague that people of common intelligence would necessarily
guess at its meaning and differ as to its application.

Mayfield

832 A.2d 418

9/24/2003

PA

Offenses

(institutional
sexual assault)

Statute criminalizing sexual contact between prison inmates
and correctional employees was not overbroad, although
defendant, a corrections employee, asserted that statute
violated her First Amendment rights of association and
privacy; sexual contact between correctional staff and inmates
was not expressive conduct protected under First
Amendment, and statute regulated conduct that fell within the
scope of otherwise valid criminal laws reflecting legitimate
state interests.

Mayfield

832 A.2d 418

9/24/2003

PA

Offenses

(institutional
sexual assault)

Statute criminalizing sexual contact between prison inmates
and correctional employees did not violate Due Process,
although it contained no explicit requirement of mens rea;
statute governing culpability for criminal offenses required a
person to act intentionally, knowingly, or recklessly.
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Budd

821 A.2d 629

4/4/2003

PA Super

Offenses

(institutional
sexual assault)

Evidence was sulfficient to infer in prosecution under
institutional sexual assault statute, making it an offense for
employee or agent of DOC or county correctional authority to
engage in sexual conduct with inmate, that defendant, who
was county prison guard, knew that person with whom he
engaged in oral sex was prison inmate, even though she was
on work release at time sexual conduct occured, where it was
logical to infer from facts that defendant knew victim from his
employment; defendant acknowledged victim by name, and
they met in front of prison facility. 18/302, 3124.2.

Budd

821 A.2d 629

4/4/2003

PA Super

Offenses

(institutional
sexual assault)

18 Pa.CS3124.2 institutional sexual assault, making it offense
for employee or agent of department of corrections or county
correctional authority to engage in sexual conduct with inmate,
was not unconstitutionally vague because of statute's failure
to define word "inmate," where person of reasonable
intelligence should know and understand that the work
referred to someone committed to correctional facility, and it
was clear that victim in case was inmate because she was on
work release from prison at time of sexual encounter.

Sanchez

848 A.2d 977

4/22/2004

PA Super

Offenses

(insurance fraud)

Evidence was sufficient to support conviction for insurance
fraud; defendant knew that car was not insured at time of
accident and that driver wanted to make insurance claim,
testified that driver asked him to obtain insurance to pay off
car loan, spoke with insurance representative about car and,
therefore, knew that claim was made on car, and prepared
and signed odometer statement and power of attorney form in
support of claim. 18 Pa.C.S.A. § 4117(a)(3).

Pozza

750 A.2d 889

4/12/2000

PA Super

Offenses

(insurance fraud)

Insurance fraud (18/4117) and theft by deception (18/3922)
were not the same offense for double jeopardy purposes, and
sentences for them did not merge. The fraud statute
prohibited knowingly false statement in connection with a
claim; theft statute requires the property of another to be in
the possession of an unauthorized person by means of
deception before a crime is committed.

Huggins

836 A.2d 862

11/19/2003

PA

Offenses

(involuntary
manslaughter)

Prima facie case of recklessness was established with
respect to involuntary manslaughter charges, thus warranting
submission of those charges to jury in prosecution arising
from accident that killed two children riding in van driven by
defendant, based on evidence that defendant allowed himself
to fall asleep while driving vehicle filled to over-capacity with
children who were not secured by safety belts, and that
defendant elected to drive at least 23 miles per hour above
speed limit of 55 miles per hour.
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Comer

716 A.2d 593

8/7/1998

PA

Offenses

(involuntary
manslaughter)

Evidence that defendant killed one individual and injured
another while driving at excessive speed after consuming 4-5
beers and ingesting at least one downer was sufficient to
establish requisite mens rea to warrant conviction of
involuntary manslaughter

Kearns

896 A.2d 640

3/31/2006

PA Super

Offenses

(involuntary
manslaughter)

Involuntary manslaughter was graded as misdemeanor of first
degree unless victim was under 12 and was in care, custody
or control of person who caused the death, in which case
offense was to be graded as felony of the second degree, and
since misdemeanor of first degree carried maximum penalty of
five years whereas felony of second degree carried maximum
penalty of ten years, under Apprendi, factual determinations
that victim was under 12 and in care or custody of person who
caused the death exposed defendant to greater maximum
punishment, and as such, under Apprendi, these factual
determinations constituted elements of offense of involuntary
manslaughter graded as felony of second degree and had to
be either admitted by defendant or found by jury beyond
reasonable doubt. 18 Pa.C.S.A. § 2504(b).

Rossetti

863 A.2d 1185

12/8/2004

PA Super

Offenses

(involuntary
manslaughter)

Evidence was sulfficient to support defendant's conviction for
involuntary manslaughter; although forensic toxicologist
testified that drugs that victim had ingested could have caused
his death, a coroner and forensic pathologist testified that the
death was caused by a combination of drugs and the beating,
which rendered victim unconscious, which in turn allowed
foreign materials to go into his windpipe and lungs, leading to
pneumonia and subsequent death, six different witnesses
testified that they observed victim being beaten, two of the
witnesses testified that defendant initiated the beating by
enlisting an associate's aid, three witnesses testified that they
observed defendant participating in the beating, and four
witnesses testified with respect to defendant's role in dumping
victim's unconscious body in a ditch. 18 Pa.C.S.A. § 2504.

Engle

847 A.2d 88

4/1/2004

PA Super

Offenses

(involuntary
manslaughter)

Commonwealth failed to establish prima facie case of
involuntary manslaughter against defendant; although
Commonwealth alleged that placing of victim, who was
defendant's six-month-old foster child, in child restraint seat
out of reach and view of defendant, who was driving vehicle,
was recklessness, victim could not be situated in front seat
without violating restraint systems statute, and it was not
unreasonable for defendant to assume that if child stopped
crying, child had gone to sleep. 18 Pa.C.S.A. § 2504(a); 75
Pa.C.S.A. § 4581.
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Ruby

838 A.2d 786

12/8/2003

PA Super

Offenses

(involuntary
manslaughter)

Mother did not act recklessly or in a grossly negligent manner
when striking her infant son with a closed fist and thus did not
have the requisite mens rea to be guilty of involuntary
manslaughter in son's death, where mother told pathologist
that she only struck her son lightly, autopsy confirmed there
were no red marks or bruising on or around son's chest, son
died of commotio cordis which was a rare condition affecting
children where a blow to the chest upsets electrical events in
the heart such that heart beats in an extremely erratic and
disorganized manner, commotio cordis was caused if
mechanical event occurred in a time frame of 15/100ths of a
second when heart was repolarizing, and pathologist testified
that mother could not have foreseen the danger she was
placing her son in when she struck him in the chest. 18
Pa.C.S.A. 88 302(b)(3, 4), 2504(a).

McCloskey

835 A.2d 801

10/31/2003

PA Super

Offenses

(involuntary
manslaughter)

Defendant parent who knew alcohol was being served in her
basement and that minors were drinking it acted "recklessly,"
for purposes of involuntary manslaughter conviction for deaths
of three teenagers killed in automobile accident after leaving
party at defendant's home, although defendant denied she
knew anything about beer kegs.

Seibert

799 A.2d 54

4/2/2002

PA Super

Offenses

(involuntary
manslaughter)

There was sufficient evidence to establish that defendant,
whose vehicle colloded head on with truck stopped at a stop
sign, resulting in the death of defendant's passenger, acted
with the recklessness contemplated by the involuntary
manslaughter statute; waether was clear and road was dry,
police officer testified that defendant smelled of beer,
defendant's eyes were glassy, and defendant's speech was
slurred, defendant admitted upon questioning by police at
hospital that he had three beers, and defendant had a BAC of
.17%. 18/302(b)(3), 3735(a).

Huggins

790 A.2d 1042

1/10/2002

PA Super

Offenses

(involuntary
manslaughter)

Evidence that defendant was driving passenger van at least
78 mph in a zone posted for maximum speed of 55 mph,
though possible establishing negligence, did not, standing
alone, establish mens rea of recklessness necessary to
support involuntary manslaughter charges with respect to
deaths of two passengers as van struck another vehicle.

Huggins

790 A.2d 1042

1/10/2002

PA Super

Offenses

(involuntary
manslaughter)

Evidence that defendant was transporting 24 passengers in a
van designed to carry 15 passengers did not establish mens
rea of recklessness necessary to support involuntary
manslaughter charges with respect to deaths of two

passengers as van struck another vehicle.
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Huggins

790 A.2d 1042

1/10/2002

PA Super

Offenses

(involuntary
manslaughter)

Evidence that defendant fell asleep at wheel of passenger van
just prior to accident that killed two of his passengers was
insufficient to establish mens rea of recklessness necessary
to support involuntary manslaughter charges, absent evidence
that defendant had reason to believe before falling asleep that
he was dangerously tired.

Moyer

648 A.2d 42

9/19/1994

PA Super

Offenses

(involuntary
manslaughter)

For involuntary manslaughter, Commonwealth must show that
defendant's conduct was directly and substantially linked to
victim's death; evidence established prima facie case of
boating under influence, but did not prove causation of fatal
collision.

Begley

780 A.2d 605

9/29/2001

PA

Offenses

(kidnapping)

The elements of kidnapping can be proven circumstantially.

Mitchell

883 A.2d 1096

9/12/2005

PA Super

Offenses

(kidnapping)

Evidence at kidnapping trial was sufficient to support finding
that transporting and detaining the victim was not merely
incidental to the essential crime of assault; there was
evidence that defendant transported the victim a substantial
distance to a secluded, wooded area, and assaulted him, that
defendant transported the victim to the woods to assault him
and/or to inflict bodily injury on him or terrorize him, and that
defendant exposed the victim to an increased risk of harm by
taking him away from the protections of society. 18 Pa.C.S.A.
§ 2901.

Rivera

828 A.2d 1094

6/20/2003

PA Super

Offenses

(kidnapping)

Defendant's status as victim's biological father did not
preclude conviction for kidnapping with intent to inflict bodily
injury or terrorize victim or another; rather than removing
victim from her mother's custody in a claim for custody or
possession of child, defendant became enraged at mother,
forcibly seized victim from her childcare provider, held her,
and used her to terrorize mother throughout the day.

Tate

789 A.2d 229

12/7/2001

PA Super

Offenses

(kidnapping)

Conviction for luring child into motor vehicle does not require
that child be lured 'into’ vehicle. 18/2910.

King

786 A.2d 993

11/13/2001

PA Super

Offenses

(kidnapping)

Evidence was sulfficient to establish that defendant removed
victim a substantial distance with the intent to facilitate
commission of a felony, as required to support kidnapping
conviction.

Barfield

768 A.2d 343

2/1/2001

PA Super

Offenses

(kidnapping)

Provision of kidnapping statute, requiring proof of intent to
interfere with performance by public officials of any
governmental or polictical function, did not apply to non-
custodial parent who removed child from custody of social
service agency in violation of court-ordered placement plan.
Rather, such conduct was punishable under statute that
prohibited interference with custody of children and imposed
less severe sanction.

Nanorta

742 A.2d 176

11/24/1999

PA Super

Offenses

(kidnapping)

Because enticements and threats have the same effect, the
term 'lure' as used in statute making it unlawful to lure child
into a motor vehicle should be construed to encompass both
meanings.
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Jenkins

687 A.2d 836

12/16/1996

PA Super

Offenses

(kidnapping)

The victims' home constituted a 'place of isolation' sufficient to
find defendant guilty of kidnapping, where defendant held
victims at knifepoint ; police 's presence outside house did not
make victims any less isolated.

Figueroa

648 A.2d 555

9/27/1994

PA Super

Offenses

(kidnapping)

Kidnapping does not require showing of intent to harm; inviting
children into car with promise of ride was sufficient to meet
requirement of culpability.

Woosnam

819 A.2d 1198

3/12/2003

PA Super

Offenses

(leaving scene of
accident involving
injury or death)

Conviction for leaving scene of accident involving injury or
death requires proof that defendant knew or should have
known that he or she was in an accident involving injury or
death, even though statute defining that offense does not
contain a scienter element. 18/302(b)(4); 75/3742.

Reyes

853 A.2d 1052

6/23/2004

PA Super

Offenses

(leaving scene of
accident)

Defendant could receive maximum 90-day sentence for
leaving the scene of an accident involving an unattended
vehicle; trial court was aware that defendant had no prior
record other than previous conviction for driving while
intoxicated (DUI), was aware of sentencing guidelines, and
was informed that defendant worked full time and had paid for
damages to other vehicle, and defendant drove while
intoxicated without ever having applied for a license. 75
Pa.C.S.A. § 3475.

Laudadio

938 A.2d 1055

12/5/2007

PA Super

Offenses

(open lewdness)

Open lewdness statute precludes multiple punishments when
there is more than one victim. 18 Pa.C.S.A. § 5901.

Diakatos

708 A.2d 510

3/20/1998

PA Super

Offenses

(lewd behavior)

Under 18 Pa.C.S. 7329, term 'permit' not only means allowing
or authorizing another to engage in lewd activity, but also
allowing oneself to engage in activity as that term is used.

Gallagher

924 A.2d 636

6/1/2007

PA

Offenses

(luring child into
motor vehicle)

Term "child," as used in statutory offense of luring a child into
a motor vehicle or structure, meant a person under 18 years
of age; although "child" was not defined in luring statute, all
sections of kidnapping chapter of the Crimes Code had to be
read in pari materia, and other sections of the kidnapping
chapter defined "child" to mean a person under 18 years of
age. 18 Pa.C.S.A. § 2908(b); 18 Pa.C.S.A. § 2910 (2005).

Gallagher

924 A.2d 636

6/1/2007

PA

Offenses

(luring child into
motor vehicle)

Victim who was 17 years old when the incident occurred was
a "child" under statute making it illegal to lure a child into a
motor vehicle or structure, given that, under the statute, term
"child" meant a person under 18 years of age. 18 Pa.C.S.A. §
2910 (2005). Statute making it illegal to lure a child into a
motor vehicle or structure does not express a mens rea
requirement with regard to the age of the victim. 18 Pa.C.S.A.
§ 2910 (2005).
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Gallagher

924 A.2d 636

6/1/2007

PA

Offenses

(luring child into
motor vehicle)

The fact that a criminal statute is silent with regard to a
culpability requirement does not mean that the legislature
intended to dispense with the same, and instead, there is a
long-standing tradition that criminal liability is not to be
imposed absent some level of culpability, and this is because
the imposition of absolute liability for a crime is generally
disfavored and an offense will not be considered to impose
absolute liability absent some indication of a legislative
directive to dispense with mens rea. 18 Pa.C.S.A. § 302.

Tate

816 A.2d 1097

2/19/2003

PA

Offenses

(luring child into
motor vehicle)

Offense of luring child into motor vehicle does not include
inchoate offense of attempting to lure child into motor vehicle;
court may not achieve acceptable construction of penal
statute by reading into statute terms that broaden its scope.
18/2910.

Strouse

909 A.2d 368

9/29/2006

PA Super

Offenses

(luring child into
motor vehicle)

Evidence was sufficient to establish that defendant acted
recklessly with respect to victim's age so as to support
conviction for attempting to lure a child into a motor vehicle;
defendant consciously disregarded risk that victim was under
18 by not asking, defendant admitted to pursuing victim to
have sex, victim actually appeared to be barely 16, and
defendant attempted to lure victim into his vehicle without
consent of her parents, when there was no indication that she
needed assistance. 18 Pa.C.S.A. §8 901(a), 2910.

Gallagher

874 A.2d 49

3/30/2005

PA Super

Offenses

(luring child into
motor vehicle)

To establish that a defendant possessed the sufficient mens
rea to commit offense of luring a child into a motor vehicle,
Commonwealth is required to prove, beyond a reasonable
doubt, that the defendant either intentionally sought out the
victim because he was under the age of 18, knew the victim
was under the age of 18, or, at the very least, was reckless as
to the victim's age. 18 Pa.C.S.A. § 2910.

Gallagher

874 A.2d 49

3/30/2005

PA Super

Offenses

(luring child into
motor vehicle)

Evidence failed to establish that defendant either knew victim
was under age of 18, or was reckless as to victim's age when
he offered him a ride home, and thus could not support
conviction for luring a child into motor vehicle; defendant was
acquitted on the charge of corruption of minors based on his
testimony that he reasonably believed victim to be over the
age of 18, and photograph of victim supported defendant's
claim that he believed victim to be over the age of 18. 18
Pa.C.S.A. § 2910.

Vida

715 A.2d 1180

7/30/1998

PA Super

Offenses

(malicious
mischief)

Commonwealth not required to prove that paint stick that
defendant used to write graffiti on public lamp pole left
indelible mark to obtain conviction.
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Gaynor

648 A.2d 295

9/29/1994|PA Offenses (murder)

Duelists firing weapons at each other are not accomplices, not
coconspirators, no shared intent; however, intent to kill could
be attributed to defendant where shot by intended victim (
other duelist) killed a bystander. 18 PaCS 303(b) supports
conviction

Austin

906 A.2d 1213

8/21/2006 |PA Super |Offenses (murder2)

Acquittal on charge of robbery precluded conviction for
second-degree murder with predicate offense of robbery;
acquittal translated to a determination by jury that victim was
not killed while defendant was in course of or in flight after
committing a theft or attempting to commit a theft, and jury's
additional finding that defendant was guilty of murder further
negated possibility that homicide occurred in perpetration of a
robbery. 18 Pa.C.S.A. 88§ 2502(b), 3701.

Chambers

852 A.2d 1197

5/17/2004 |PA Super |Offenses (murder2)

Information, which failed to allege every element of the crime
of second degree murder but charged defendant with
intentionally, knowingly, and recklessly or negligently causing
the death of another, was proper; information was not required
to specify the degree of murder or degrees of manslaughter to
support a conviction, and evidence was sufficient to
established that defendant shot and killed victim during a
robbery. 18 Pa.C.S.A. § 2502(b).

Geiger

944 A.2d 85

2/26/2008|PA Super |Offenses (criminal
conspiracy)

Evidence was sufficient to support conviction for conspiracy to
commit third-degree murder; defendant participated in a
conspiracy involving herself, her boyfriend, and minor victim's
mother, which involved repeated sexual abuse of children
culminating in the boyfriend, at defendant's direction,
responding to the crying victim by picking her up and throwing
her across the room, then refusing to allow the victim's sister
to provide aid or seek medical assistance, resulting in victim's
death. 18 Pa.C.S.A. § 903.

Geiger

944 A.2d 85

2/26/2008|PA Super |Offenses (criminal
conspiracy)

Where the existence of a conspiracy is established, the law
imposes upon a conspirator full responsibility for the natural
and probable consequences of acts committed by his fellow
conspirator or conspirators if such acts are done in pursuance
of the common design or purpose of the conspiracy; such
responsibility attaches even though such conspirator was not
physically present when the acts were committed by his fellow
conspirator or conspirators and extends even to a homicide
which is a contingency of the natural and probable execution
of the conspiracy, even though such homicide is not
specifically contemplated by the parties.

Page 80

6/12/2008




Pennsylvania Commission on Sentencing

Caselaw Highlights (PA Reporter through May 23, 2008)

Tielsch

934 A.2d 81

8/23/2007

PA Super

Offenses

(murder3)

Evidence was sulfficient to support conviction for third degree
murder; victim told officer that black car pulled up to him and
that two males were in vehicle, after pair asked for directions,
victim was shot several times, defendant's cellmate testified
that defendant told him that he shot victim, and another
witness testified that defendant stated that he had killed
victim. 18 Pa.C.S.A. § 2502(c).

Tielsch

934 A.2d 81

8/23/2007

PA Super

Offenses

(murder3)

Third degree murder occurs when a person commits a killing
which is neither intentional nor committed during the
perpetration of a felony, but contains the requisite malice;
malice exists where there is a wickedness of disposition,
hardness of heart, cruelty, recklessness of consequences,
and a mind regardless of social duty, although a particular
person may not be intended to be injured. 18 Pa.C.S.A. §
2502(c).

Kimbrough

872 A.2d 1244

4/19/2005

PA Super

Offenses

(murder3)

Evidence was sufficient to show that defendant acted with
malice, as required for conviction for third-degree murder
under accomplice theory of liability; defendant waved loaded
gun in firing condition around crowded bar, threatened victim's
brother and other patrons, and allowed principal to take
loaded gun from him without incident. 18 Pa.C.S.A. §8 306(a),
(b)(3). (€)(2), (d), 2502(c).

Allen

833 A.2d 800

9/29/2003

PA Super

Offenses

(murder3)

Defendant's guilty plea was supported by sufficient factual
basis as to malice element of third-degree murder and
aggravated assault; defendant, who had been driving under
the influence of alcohol, struck pedestrian, he continued to
drive for approximately two and one-half miles until
pedestrian's body rolled off windshield, another motorist
started honking his horn in an effort to get defendant to stop
his vehicle while pedestrian was imbedded face down on
windshield, but defendant continued driving, and after
pedestrian rolled off windshield, defendant drove for another
five miles until he was stopped by police.

Clinger

833 A.2d 792

9/29/2003

PA Super

Offenses

(murder3)

Essence of third degree murder is a homicide which occurs as
the unintended consequence of a malicious act. 18 Pa.C.S.A.
§ 2502(c).

Gooding

818 A.2d 546

2/25/2003

PA Super

Offenses

(murder3)

Person may be convicted of third-degree murder where
murder is neither intentional nor committed during perpetration
of felony, but contains requisite malice aforethought.
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Levin

816 A.2d 1151

1/31/2003

PA Super

Offenses

(murder3)

Evidence was sufficent to show that defendant possessed
requisite malice for conviction for third degree murder;
defendant admitted that he knew that when he drank alcohol
and smoked marijuana, he blacked out, and that earlier in the
day of the accident he had smoked marijuana and consumed
large quantities of alcohol, and, knowing that he had
combined marijuana and alcohol, defendant got behind the
wheel of his vehicle and proceeded down busy residential
street during late afternoon. 18/2502(c).

Pittman

737 A.2d 272

7/29/1999

PA Super

Offenses

(murder3)

Defendant was not denied due process to extent guidelines
included a 20-year sentence at the top end of the minimum
term of a standard sentence for 3rd degree murder regardless
of the prior record score; the guidelines were not mandatory.

Kling

731 A.2d 145

5/7/1999

PA Super

Offenses

(murder3)

Conviction for third-degree murder or aggravated assault
based on malice is appropriate where evidence demonstrates
element of sustained recklessness by defendant driver in face
of obvious risk of harm to his victims.

Roden

730 A.2d 995

5/5/1999

PA Super

Offenses

(murder3)

Trial court did not rely on impermissible factor in sentencing
defendant for murder 3 at the top of the standard range where
he noted that babysitter's actions would have negative effect
on working mothers who rely on babysitters.

Johnson

719 A.2d 778

10/23/1998

PA Super

Offenses

(murder3)

For purposes of third-degree murder, 'malice’ is established
where defendant's intentional act indicates conscience
disregard for an unjustified and extremely high risk activity that
might cause death or serious bodily harm; may be inferred
from circumsta

Kellam

719 A.2d 792

10/23/1998

PA Super

Offenses

(murder3)

Third-degree murder is a killing done with legal malice but
without the specific intent to kill required in first-degree
murder.

Baskerville

681 A.2d 195

8/11/1996

PA Super

Offenses

(murder3)

Murder 3 requires a showing of malice, which may be
demonstrated by showing that defendant consciously
disregarded an unjustified and extremely high risk that his
actions may cause death or SBI.

Thomas

656 A.2d 514

3/28/1995

PA Super

Offenses

(murder3)

Where defendant was driving stolen car in residential area, hit
swing set where five children were playing, and fled scene,
malice present to support car as deadly weapon based on
recklessness and conscious disregard; sustain murder3
conviction.

Scales

648 A.2d 1205

10/13/1994

PA Super

Offenses

(murder3)

Murder 3 could be charged and convicted instead of Homicide
by Vehicle if malice is present; malice could be inferred from
defendant's refusal to slow down, steering onto sidewalk, and
failure to stop after striking two children.
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Waskovich

805 A.2d 607

8/6/2002

PA Super

Offenses

(neglect)

Evidence established defendant was 'caretaker' under statute
prohibiting neglect of care-dependent person; defendant
provided health-related care to elderly man in return for
payment which was applied to to purchase of elderly man's
house, even though contract indicated defendant and his wife
would not provide nursing, doctor and other health care
services, defendant chose to undertake such duties. 18/2713.

Lebo

795 A.2d 987

3/20/2002

PA Super

Offenses

(obscenity)

Photographs taken by defendant of minor females were not
obscene, although the photographs contained nudity, and thus
obscenity conviction could not stand; obscenity required
depiction of sexual conduct, but the photographs included no
such depictions, and the females were not posed in overtly
sexual or lewd poses. 18/5903(a)(3,5,6).

Williams

Williams

681 A.2d 181

7/8/1996

PA Super

Offenses

(obstructing
admin. of justice)

Where father's obscene language in reference to trial judge
did not obstruct administration of justice, trial court abused
discretion in finding father in criminal contempt.

Goodman

676 A.2d 234

5/23/1996

PA

Offenses

(obstructing
admin. of law)

Defendant committed no unlawful act under 18 Pa.CS 5101 by
temporarily giving a false name/address to police, based on
providing corrected information before being arrested.

Magliocco

883 A.2d 479

9/28/2005

PA

Offenses

(PIC)

Considered together, amendments of statutory definition of
possession of instrument of crime (PIC) effectively eliminated
word "commonly" from previously required proof that the
instrument was "commonly used for criminal purposes";
reappearance of the word in the legislative printing after
passage of a second, unrelated amendment, without any
editorial indication that it was a change from immediately prior
version, was an ambiguity resolvable by reference to rule of
statutory construction providing for merger of subsequent
amendments. 1 Pa.C.S.A. § 1954; 18 Pa.C.S.A. § 907.

Weston

749 A.2d 458

4/17/2000

PA

Offenses

(PIC)

Abrogated Com. v. Correa. Conviction of voluntary
manslaughter did not abrogate requisite intent for convictions
for possessing instruments of crime and criminal conspiracy.
Evidence supported conviction for PIC; evidence showed that
defendant armed himself with gun before confronting victim,
thereby evincing intent to use gun to harm or at least threaten
victim, and defendant actually employed gun to Kill victim,
which ultimately resulted in conviction for voluntary
manslaughter.

Ngow

652 A.2d 305

1/11/1995

PA

Offenses

(PIC)

Baseball bats are not considered instrument of crime without
evidence that they are used in a significant portion of crimes.
PIC requires: possession; commonly used for criminal
purpose;used in unlawful circumstance; intent to employ in
crime.
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Robertson

874 A.2d 1200

4/26/2005

PA Super

Offenses

(PIC)

Evidence was sulfficient to show that defendant possessed
instrument of crime with intent to employ it criminally, as
required for conviction for possession of instrument of crime;
defendant used knife to perpetrate robbery and vicious attack
on victim. 18 Pa.C.S.A. § 907(a).

Williams

808 A.2d 213

9/20/2002

PA Super

Offenses

(PIC)

Defendant's use of walkie-talkie to direct various persons into
a nearby house to facilitate drug sales did not transform
walkie-talkie into an instrument of crime for purposes of PIC
statute; statute was not intended to include as instruments of
crime equipment not used in the crime itself, but used only to
facilitate the crime. 18/907(d)(1,2).

Vida

715 A.2d 1180

7/30/1998

PA Super

Offenses

(PIC)

Defendant could be convicted of possessing instrument of
crime under amended PIC statute based on possession of
paint stick used to write graffiti on public lamp pole.

Gladden

665 A.2d 1201

9/26/1995

PA Super

Offenses

(PIC)

Evidence of constructive possession and accomplice liability
was sufficient to support PIC conviction. Defendant had both
the intent and ability to control the guns used by co-
defendants.

Correa

648 A.2d 1199

8/23/1994

PA Super

Offenses

(PIC)

ABROGATED BY PA SUPREME COURT IN COM. V.

WESTON. Basisferveluntary-manslaughter-convietion-
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Thompson

922 A.2d 926

4/11/2007

PA Super

Offenses

(police animals)

Evidence was sulfficient to support defendant's conviction for
willfully taunting a police animal; defendant approached officer
while officer was atop her police horse, and as defendant was
approaching, defendant was yelling and screaming and
making noises to scare the horse, and as defendant was
flailing her arms, her arm came down and hit the top of the
horse's nose which caused the horse to rear up. 18 Pa.C.S.A.
§ 5511.2(a).

Minich

County of
Jefferson

869 A.2d 1141

3/11/2005

PA Cmwilth

Offenses

(possession of
firearm in court
facility)

First floor hallway of county court house was an "adjoining
corridor," and thus a "court facility," within meaning of statute
prohibiting knowing possession of a firearm in a court facility;
hallway passed by and had common bounding lines with
courtroom and clerk offices. 18 Pa.C.S.A. 88 913(a)(1), (f).

Inre:

M.H.M.

864 A.2d 1251

12/23/2004

PA Super

Offenses

(possession of

weapon on school

property)

Carbon dioxide-powered paintball gun is a "weapon" within
meaning of statute providing that person commits a
misdemeanor of the first degree if he possesses a "weapon"
in the buildings of or on the grounds of any elementary or
secondary publicly-funded educational institution, any
elementary or secondary private school licensed by the
Department of Education, or any elementary or secondary
parochial school. 18 Pa.C.S.A. § 912.
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Heidler

741 A.2d 213

11/9/1999

PA Super

Offenses

(possession of
weapon on school

property)

Defendant did not have constructive possession of handgun in
girlfriend's purse in car parked near school, under statute.
Even if defendant had power to access the handgun, his
intent, by placing the handgun in the purse, was to relinquish
control.

Duxbury

674 A.2d 1116

4/12/1996

PA Super

Offenses

(POW)

Evidence that pen-knife with three inch blade could be used in
a manner which could produce death or serious bodily injury
adequate to submit to jury for subsequent convictions for
POW and sale of weapons to minors.

Karlson

674 A.2d 249

3/19/1996

PA Super

Offenses

(POW)

Offensive weapons are those whose only conceivable use is
for criminal purposes. In this case, Commonwealth failed to
meet burden of proving that "cobra" knives had no
conceivable common lawful purpose.

Foster

651 A.2d 163

1/15/1995

PA Super

Offenses

(POW)

Acquittal (by self defense) of criminal homicide negates the
intent necessary for possession of offensive weapon.

Dobrinoff

784 A.2d 145

9/10/2001

PA Super

Offenses

(promoting
prostitution)

Evidence that defendant's employees, performers in an adult
entertainment club, were engaged in a prostitution business,
and that defendant had connection with running, control,
supervision or keeping of prostitution business was sufficient
to support conviction on two counts of promoting prostitution.
18/5902.

DeStefanis

658 A.2d 416

5/11/1995

PA Super

Offenses

(promoting
prostitution)

Defendant can not be convicted of promoting prostitution if
evidence of underlying business not established. Employees’
willingness to perform manual stimulation for tips is not
'prostitution business' under statute.

Roman

714 A.2d 440

6/22/1998

PA Super

Offenses

(propulsion of
missiles)

Raw egg that hit windshield of squad car after being thrown
from roof was a 'deadly or dangerous missile’ within meaning
of statute prohibiting propulsion of missiles into occupied
vehicle, 18 Pa.C.S. 2707(a).

Johnson

670 A.2d 666

1/5/1996

PA Super

Offenses

(prostitution)

In order for there to be prostitution, there must not only be
sexual activity but payment of money as well; additional
remuneration not required if sexual activity included in price of
massage.

Holstein

927 A.2d 628

6/15/2007

PA Super

Offenses

(racing on
highways)

Evidence was sufficient to support conviction for racing on the
highway; defendant was knowing and voluntary spectator at
illegal drag race, and in her own testimony, she confirmed that
she went to gas station with intent of watching illegal drag
race, even though she knew it was wrong. 75 Pa.C.S.A. §
3367(b).

Kerrigan

920 A.2d 190

3/8/2007

PA Super

Offenses

(rape of a child)

Evidence was sulfficient to establish penile penetration so as
to support convictions for rape of a child and involuntary
deviate sexual intercourse; officer testified that victim told her
that abuse gradually got worse, victim also told officer that
defendant had "put his private inside where she pees and
poops," and victim further told officer that defendant "moved
up and down" when he was inside of her.
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Kerrigan

920 A.2d 190

3/8/2007

PA Super

Offenses

(rape of a child)

Transmission of Human Papillomavirus (HPV) and genital
warts satisfied serious bodily injury requirement to support
convictions for rape of child and involuntary deviate sexual
intercourse with a child; defendant infected victim with virus
that would afflict victim throughout her life, victim would have
to live with genital warts as constant reminder of abuse she
suffered at hands of defendant, victim risked passing virus to
any future sexual partners or children she may choose to have
through birth canal, and there was strong link between HPV
and cervical and other genital cancers.

Kelley

801 A.2d 551

7/19/2002

PA

Offenses

(rape)

Construing 'sexual intercourse' according to the fair import of
its terms, digital penetration cannot be considered intercourse
within its ordinary meaning. 18/3101.

Erney

698 A.2d 56

7/23/1997

PA

Offenses

(rape)

When intoxicated victim was intermittently unconscious
throughout assault and was at all times in such impaired
physical and mental condition so as to be unable to knowingly
consent, her submission to sexual intercourse was
involuntary, and intercourse th

Widmer

667 A.2d 215

10/2/1995

PA

Offenses

(rape)

"Unconscious" as used in rape statute proscribing intercourse
with unconscious person includes victim who is sleeping at
the time of intercourse.

Berkowitz

641 A.2d 1161

5/27/1994

PA

Offenses

(rape)

Where there is lack of consent, but no showing of either
physical force, threat of physical force, or psychological
coercion, forcible compulsion requirement of rape statute is
not met. Saying 'no' sufficient to support indecent assault
conviction.

W.H.M., Jr.

932 A.2d 155

8/22/2007

PA Super

Offenses

(rape)

Evidence was sufficient to support conviction for rape by
forcible compulsion, rape of a person less than 13 years old,
statutory sexual assault, aggravated indecent assault, incest,
indecent assault and corruption of minors; victim testified that,
beginning when she was nine years old, defendant would
handcuff her to bed in family home against her will and have
sexual intercourse with her, and she stated that defendant
would force her to engage in various sexual acts with him,
including oral sex, by physical restraint and would touch her
sexually against her will. 18 Pa.C.S.A. 88 3121(a)(1),
3121(a)(6), 3121(c), 3122.1, 3125(2), 3126(a)(2), 4302,
6301(a)(1).

Alderman

811 A.2d 592

11/13/2002

PA Super

Offenses

(rape)

DNA test results relating to semen taken from rape victim's
vagina were relevant and not unduly prejudicial, where test
results, which excluse 99.97% of population but did not
exclude defendant, supported reasonable inference that
defendant had sexual intercourse with victim.
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Dennis

784 A.2d 179

9/27/2001

PA Super

Offenses

(rape)

Defendant who engaged in sex with a 12-year old, a person
deemed incapable of consenting, was criminally liable for
rape, regardless of the victim's consent or of defendant's
purported belief that victim was 14 or 16. 18/3121.

Montgomery

687 A.2d 1131

12/26/1996

PA Super

Offenses

(rape)

Defendant's rape conviction supported by evidence of threat
of forcible compulsion, where victim's claim that defendant
threatened to kill her was bolstered by physical evidence of
bruises and defendant's admission to physically restraining
her.

Robinson

682 A.2d 831

8/26/1996

PA Super

Offenses

(rape)

Defendant entitled to PCRA hearing to determine whether
specimens were available for DNA testing and, if conviction
was based largely on identification evidence, if DNA could
establish innocence.

K.M.

680 A.2d 1168

7/12/1996

PA Super

Offenses

(rape)

Female defendant could be convicted of rape, statutory rape,
and incest of another female based on evidence that
defendant used her lips to penetrate her minor daughter's sex
organs.

Godschalk

679 A.2d 1295

7/10/1996

PA Super

Offenses

(rape)

In conviction based largely on identification evidence and
where advanced technology could definitely establish
innocence, DNA testing appropriate; standards for PCRA
relief not met in case of conviction based largely on one's own
confession.

Richter

676 A.2d 1232

5/22/1996

PA Super

Offenses

(rape)

Evidence of defendant's past violent crimes upon victim is
admissible in rape cases to establish that sexual intercourse
was achieved through forcible compulsion or threat of forcible
compulsion.

Jones

672 A.2d 1353

3/15/1996

PA Super

Offenses

(rape)

Trial court's failure to inform the jury that the victim's delay in
making a complaint should have been considered in deciding
whether the act occurred with or without her consent was
error, as it failed to focus attention on consent.

Thomson

673 A.2d 357

3/13/1996

PA Super

Offenses

(rape)

An expert's opinion on the inability of an alleged rape victim to
consent to sexual intercourse due to mild retardation was not
contradicted by evidence of impregnation by another.

Impellizzeri

661 A.2d 422

6/12/1995

PA Super

Offenses

(rape)

Mere possession of a pornographic magazine does not tend
to establish guilt in the case of rape, and therefore should not
be admitted as evidence. Operative issue is whether
defendant's acts were forcible or consensual;magazine not
sufficiently probative.

Garaffa

656 A.2d 133

3/22/1995

PA Super

Offenses

(rape)

Testimony adequate to support forcible compulsion required
by 18 Pa.C.S.3121 where victim stated she was 'pushed' back
on bed, was 'fightin" advances, and 'pushed' defendant away,
despite no threats by defendant and victim entering hotel
room willingly.

Frank

640 A.2d 904

6/16/1994

PA Super

Offenses

(rape)

Where two separate acts exist, an offender may be convicted
of both rape and IDSI. Also, the rape statute is gender neutral
in regard to victim.
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Myers

642 A.2d 1103

5/26/1994

PA Super

Offenses

(rape)

In order to permit withdrawal of guilty plea after sentencing,
there must be a showing of prejudice that results in manifest
injustice. All that is required is that defendant's decision be
knowingly, voluntarily and intelligently made.

Sullivan

864 A.2d 1246

12/22/2004

PA Super

Offenses

(REAP)

Defendant's actions while driving intoxicated constituted
tangible indicia of unsafe driving, so as to support convictions
for recklessly endangering another person; defendant drove
unfamiliar route and proceeded to drive quarter mile in wrong
direction on off-ramp. 18 Pa.C.S.A. § 2705.

Peer

684 A.2d 1077

10/28/1996

PA Super

Offenses

(REAP)

A loaded weapon in hands of person trained in use of firearms
not tantamount to unloaded weapon. Fact that defendant was
not acquitted of lesser included offense of simple assault did
not mean he couldn't be convicted of REAP.

Jeter

937 A.2d 466

11/8/2007

PA Super

Offenses

(reckless driving)

Evidence in prosecution for reckless driving was sufficient to
prove that defendant consciously disregarded the probability
that his driving could cause substantial risk of harm to others
on the roadway; defendant's car weaved in and out of the
roadway for several miles, there were other drivers on the
roadway at that time, defendant had a BAC of 0.21 within two
hours of driving, demonstrating a high level of intoxication,
and he ultimately lost control of his car, striking the center
barrier with enough force to blow out his front tire. 18
Pa.C.S.A. § 302(b)(3); 75 Pa.C.S.A. § 3736(a).

Fiedler

931 A.2d 745

8/22/2007

PA Super

Offenses

(reckless driving)

Evidence was sufficient to show that defendant drove his
vehicle in willful or wanton disregard for the safety of persons
or property, so as to support conviction for reckless driving;
defendant drove his vehicle at 70 miles per hour around a
blind corner on a road that had a posted speed limit of 45
miles per hour. 75 Pa.C.S.A. § 3736.

Cathey

645 A.2d 250

7/14/1994

PA Super

Offenses

(reckless driving)

Careless driving is lesser included offense of reckless driving.
Mens rea of 'careless disregard' in careless driving statute is
included in mens rea of 'willful or wanton' disregard in reckless
driving statute, even though reck.dr. is a summary offense.

Fowlin

710 A.2d 1130

4/23/1998

PA

Offenses

(reckless
endangerment)

Defendant who unintentionally injured a bystander while using
justifiable force in self-defense could not be convicted of
reckless endangerment and aggravated assault, with respect
to a bystander; both crimes required proof of recklessness,
which a findin
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Cordoba

902 A.2d 1280

7/7/2006|PA Super |Offenses (reckless

endangerment)

Defendant's conduct in engaging in oral sex when he was HIV
positive may have placed victim in danger of serious bodily
injury, so as to support a finding of a prima facie case for
recklessly endangering another person with respect to danger
element; defendant's conduct may have placed victim in
danger of contracting HIV, and contraction of HIV would
create a substantial risk of death. 18 Pa.C.S.A. § 2705.

Hopkins

747 A.2d 910

2/23/2000|PA Super |Offenses (reckless

endangerment)

Evidence was sufficient to support convictions for recklessly
endangering another person with respect to two victims,
where defendant was in visible possession of a gun, the gun
was loaded, defendant used the gun to pistol whip a victim,
other victim was less than five feet away during the pistol
whipping, and defendant carried the gun as he took money
from victim.

Mastromatteo

719 A.2d 1081

11/9/1998|PA Super  |Offenses (reckless

endangerment)

DUI does not create legal recklessness per se sufficient to
support conviction for reckless endangerment; there must be
other tangible indicia of unsafe driving to a degree that creates
a substantial risk of injury which is consciously disregarded.

Fowlin

676 A.2d 665

4/12/1996|PA Super |Offenses (reckless

endangerment)

A criminal defendant who used justifiable force in defending
himself against several assailants could nonetheless be held
criminally culpable for unintentionally injuring an innocent
bystander;actor must use prudence.

Reynolds

835 A.2d 720

10/27/2003|PA Super  |Offenses (recklessly
endangering

another person)

The crime of recklessly endangering another person (REAP)
is a crime of assault which requires the creation of danger,
and as such, there must be an actual present ability to inflict
harm.

Jackson

924 A.2d 618

5/31/2007 |PA Offenses (resisting arrest)

Assuming officer's initial attempt to arrest defendant, which
was resisted by defendant, was unlawful, as would have
precluded defendant from being convicted of resisting arrest,
because officer allegedly had not observed defendant rolling
dice for money on street and officer therefore had lacked
probable cause to arrest defendant for gambling, defendant's
conduct, after he fled from initial attempted arrest and after
officer caught him, in punching the officer, gave officer
probable cause to arrest defendant for assault, satisfying
lawful-arrest element of resisting arrest, relating to
defendant's conduct, after fleeing again and being caught
again, in engaging in violent struggle with officer before officer
completed the arrest. U.S.C.A. Const.Amend. 4; 18 Pa.C.S.A.
§ 5104.

Biagini;
Barry W.

655 A.2d 492

1/18/1995|PA Offenses (resisting arrest)

Conviction for resisting arrest cannot stand when underlying
arrest found to be unlawful; however, there is no right to resist
arrest and the illegality of arrest is irrelevant to aggravated
assault conviction.
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Thompson

922 A.2d 926

4/11/2007

PA Super

Offenses

(resisting arrest)

Defendant's use of passive resistance requiring substantial
force to overcome provided sufficient evidence for upholding
defendant's conviction for resisting arrest; officer testified that
she struggled to pull defendant apart from defendant's
husband with whom defendant had interlocked her arms and
legs, and although officer verbally commanded defendant
several times to put her hands behind her husband's back,
she refused to obey and held her arms tightly beneath him,
and officer testified that her attempts to restrain the couple to
place them under arrest left her exhausted. 18 Pa.C.S.A. §
5104.

Colon

719 A.2d 1099

11/17/1998

PA Super

Offenses

(resisting arrest)

Where the circumstances of the flight expose the pursuing
officers to substantial danger, a conviction for resisting arrest
is proper.

Green

928 A.2d 1102

7/12/2007

PA Super

Offenses

(retail theft)

Even though defendant technically had two prior convictions
for retail theft on his record, the convictions involved the same
incident and should have been considered a single prior
offense for purposes of offense grading, thus necessitating
remand for resentencing on what should have been a second-
degree misdemeanor instead of a third-degree felony. 18
Pa.C.S.A. § 3929(b)(1).

Dent

837 A.2d 571

11/25/2003

PA Super

Offenses

(retail theft)

Sulfficient evidence supported conviction for retail theft;
defendant had two sets of fake nails concealed in her
handbag when she attempted to exit the store, one of the nail
sets still had the security device affixed to its package,
defendant produced no evidence of a completed purchase of
the nails, and upon learning that the store manager was going
to call the police, defendant fled the store. 18 Pa.C.S.A. §
3929(a)(1).

Ostrosky

909 A.2d 1224

11/22/2006

PA

Offenses

(retaliation against
witness or victim)

Single threat by defendant against victims of a prior crime
committed by him did not result in objective harm to victims,
as required for conviction for retaliation against a witness or
victim under provision that a person commits an offense if he
"harms another by any unlawful act," even though victims
testified to feelings of concern and intimidation that resulted
from threat; such feelings were feelings that one would expect
to accompany any threat that was made. 18 Pa.C.S.A. §
4953(a).
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Ostrosky

866 A.2d 423

1/4/2005

PA Super

Offenses

(retaliation against
witness or victim)

Single incident of verbal threats against vandalism victim
pending criminal trial did not result in harm to victim, and thus,
evidence was insufficient to sustain defendant's conviction for
retaliation against witness or victim; interpretation of retaliation
statute and its historical treatment of "harm" element revealed
that one instance of threatening conduct was insufficient to
establish commission of crime, with recent amendment to
statute adding phrase, "or engages in a course of conduct or
repeatedly commits acts which threaten another." 18
Pa.C.S.A. § 4953.

Salamone

897 A.2d 1209

4/10/2006

PA Super

Offenses

(risking a
catastrophe)

Defendant's conduct in piloting airplane for four hours around
major urban international airport and surrounding populated
areas under the influence of alcohol and valium constituted
"means" required for causing potentially widespread injury or
damage, as would support conviction for risking a
catastrophe; defendant initially did not respond to air traffic
controllers' communications, and flew at unpredictable
speeds, altitudes, and directions, in close proximity to other
aircraft, and contact between aircrafts could have caused
widespread damage or injury or death to the other pilots and
their passengers. 18 Pa.C.S.A. § 3302(b).

Hoke

928 A.2d 300

6/26/2007

PA Super

Offenses

(risking
catastrophe)

Evidence was sufficient to support conviction for risking a
catastrophe; defendant engaged in process of cooking
methamphetamine at the house, and then transported
camping fuel and muriatic acid for purpose of continuing
production, forensic scientist with police testified as to
dangers involved with home methamphetamine labs, and
defendant assembled all of the ingredients for manufacture of
methamphetamine together at apartment. 18 Pa.C.S.A. §
3302.

Jones

771 A.2d 796

3/12/2001

PA Super

Offenses

(robbery of motor
vehicle)

Victim need not be separated from motor vehicle for it to be
taken 'from' him, as required in robbery conviction. (18/3702a)
Victim still present in back of truck sufficiently established that
defendant took victim's pickup truck by force.

George

705 A.2d 916

1/13/1998

PA Super

Offenses

(robbery of motor
vehicle)

Statute prohibiting robbery of motor vehicle does not require
that a victim be forcibly ejected from his vehicle; it requires
that defendant either take or exercise unlawful control over
operation of vehicle, from driver and in his presence.
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Brunson

938 A.2d 1057

12/11/2007

PA Super

Offenses

(robbery)

Evidence was sulfficient to support finding that defendant
threatened victim or intentionally put him in fear of immediate
bodily injury, as required to support robbery conviction; victim
testified that, after he refused to give defendant his five dollar
bill, defendant grabbed his neck and punched him in the head,
that as victim raised his arm to deflect the blows, defendant
threatened to kill victim if he did not relinquish the five dollar
bill, and that as he attempted to alight from his vehicle,
defendant continued to grab at him. 18 Pa.C.S.A. § 3701.

Brunson

938 A.2d 1057

12/11/2007

PA Super

Offenses

(recklessly
endangering
another person)

Evidence was sufficient to support finding that defendant
recklessly engaged in conduct which placed victim in danger
of death or serious bodily injury, as required to support
conviction for recklessly endangering another person;
evidence showed that defendant punched victim, who was
elderly, in the head and choked him, and that while fending off
the attack, victim blocked his head with his arm and suffered
torn ligaments to his right shoulder, for which surgery has
been recommended. 18 Pa.C.S.A. §8 2301, 2705.

Brunson

938 A.2d 1057

12/11/2007

PA Super

Offenses

(simple assault)

Evidence was sufficient to support finding that defendant
caused or attempted to cause bodily injury to victim, as
required to support simple assault conviction; evidence
showed that defendant punched victim, who was elderly, in
the head and choked him, and that while fending off the
attack, victim blocked his head with his arm and suffered torn
ligaments to his right shoulder, for which surgery has been
recommended. 18 Pa.C.S.A. § 2701.

Robinson

936 A.2d 107

10/31/2007

PA Super

Offenses

(robbery)

Acquittal for theft did not preclude jury from finding that
defendant used requisite force during attempt to commit theft
in satisfaction of robbery statute; unlike robbery statute, theft
statute did not incorporate attempt or flight from attempt, and
conviction for robbery did not require proof of completed theft,
only that force was used in course of attempting to commit
theft. 18 Pa.C.S.A. §8 3701(a)(2), 3921(a).

Robinson

936 A.2d 107

10/31/2007

PA Super

Offenses

(robbery)

Evidence was sulfficient to support conviction for robbery;
victim testified that defendant entered bar, put gun to her
neck, and demanded money. 18 Pa.C.S.A. § 3701(a)(2).
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Alford

880 A.2d 666

7/26/2005

PA Super

Offenses

(robbery)

Evidence was sulfficient to support robbery convictions;
evidence indicated defendant grabbed constable's firearm
while constable was transferring defendant by vehicle to
county jail, that the vehicle was in still in motion while
constable felt his handgun being pulled from its holster, that
constable reached back towards defendant and was pulled
between the seats, that the vehicle, without a driver at the
wheel, crashed into a barrier, and that in his attempt to
escape from constable's custody, defendant was on top of
constable, beating him about the face and attempted to fire
the weapon twice into constable's side. 18 Pa.C.S.A. §
3701(a)(1)(ii), (a)(1)(iv).

Gillard

850 A.2d 1273

5/27/2004

PA Super

Offenses

(robbery)

Evidence was sufficient to support convictions for five counts
of robbery, even though defendant only took money from cash
register at business establishment and did not actually take
anything from the four patrons in the establishment; defendant
pointed his gun at the four patrons, and forced them to the
back of the room facing the wall while he robbed the cash
register, thereby putting them in fear as required under the
statute. 18 Pa.C.S.A. § 3701(a)(1)(ii).

Steward

762 A.2d 721

11/6/2000

PA Super

Offenses

(robbery)

Defendant's infliction of bodily injury upon store security
guard, committed as it was moments after the theft and during
his flight and apprehension, satisfied the requirement that the
act was committed in the course of the theft for purposes of
robbery statute providing that act shall be deemed in the
course of committing a theft if it occurs in an attempt to
commit theft or in flight after the attempt or commission.
18/3701.

Pennington

751 A.2d 212

4/19/2000

PA Super

Offenses

(robbery)

Offense gravity score of 11, for the infliction of SBI, was
properly assigned to calculate sentence for robbery
conviction, though defendant was acquitted of murder; death
resulting from the shooting could be considered, regardless of
who among defendant and his accomplices fired the shot,
where defendant had knowledge of the existence of the
weapon, and defendant had ready access to it during the
crime.

Hopkins

747 A.2d 910

2/23/2000

PA Super

Offenses

(robbery)

Commonwealth need not prove a verbal utterance or threat to
sustain a robbery conviction; sufficient if evidence
demonstrates aggressive actions that threatened victim's
safety. The threat posed by the appearance of a firearm is
calculated to inflict fear deadly injury, not merely fear of
serious bodily injury as required in robbery statute. Factfinder
is entitled to infer that a victim was in mortal fear when a
defendant brandished a firearm.
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Morrissey 654 A.2d 1049 1/18/1995|PA Offenses (RSP) Defendant could not be convicted of theft by failure to make
required deposit absent showing that employer's workers
comp. carrier had right to receive funds from settlement made
with insurer. RSP requires defendant had reason to know item
was stolen.

Marrero 914 A.2d 870 11/15/2006|PA Super  |Offenses (RSP) Sufficient evidence existed of defendant's guilty knowledge to
support conviction for receiving stolen property; evidence
indicated that vehicle was stolen from victim less than 48
hours before it was recovered, and defendant removed engine
from vehicle. 18 Pa.C.S.A. § 3925(a).

Hockenbury 667 A.2d 1135 11/6/1995|PA Super  |Offenses (RSP) Although stolen property came from same source [burglarized
house], subsequent RSP charges were separate episodes
distinguishable by the differing facts supporting each charge,
the locations and times at which each occurred, and the
stolen prop.

Inre: M.H.M. 864 A.2d 1251 12/23/2004|PA Super  |Offenses (sale of air rifles) |Carbon dioxide-powered paintball guns are "air rifles" under
statute providing that it shall be unlawful for any dealer to sell,
lend, rent, give, or otherwise transfer an "air rifle" to any
person under the age of 18 years, where the dealer knows, or
has reasonable cause to believe, the person to be under 18
years of age, or where such dealer has failed to make
reasonable inquiry relative to the age of such person, and
such person is under 18 years of age. 18 Pa.C.S.A. § 6304.

Diodoro 932 A.2d 172 8/23/2007 |PA Super |Offenses (sexual abuse of |Evidence was sufficient to establish that defendant knowingly
children) possessed or controlled 30 images of child pornography so as
to support conviction for sexual abuse of children; defendant
intentionally sought out and viewed pornography, actions of
operating computer mouse, locating websites, opening sites,
displaying images on computer screen, and closing sites,
were affirmative steps corroborating intent to control child
pornography, officer stated that fact that multiple images were
stored in cache files indicated that someone, after accessing
websites, had to click "next" button to view successive
images, and while defendant was viewing images, he could
download, print, copy, or email them to others. 18 Pa.C.S.A. §

6312(d).
Jarowecki 923 A.2d 425 4/17/2007|PA Super |Offenses (sexual abuse of |One conviction in multiple count complaint could serve as
children) second or subsequent offense for purposes of enhancing

grade of another conviction contained within same complaint
under grading enhancement provision contained within statute
governing sexual abuse of children. Enhancement provision of
statute governing sexual abuse of children is not recidivist in
nature. 18 Pa.C.S.A. § 6312(d)(2).
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Koehler

914 A.2d 427

12/8/2006

PA Super

Offenses

(sexual abuse of
children)

Sufficient evidence supported convictions for 14 counts of
sexual abuse of children/possession of child pornography;
computer bore screen, systems properties, and software
registration names all referring in some respect to defendant's
proper name, 12 of 14 video clips, depicting nude minors,
were downloaded onto defendant's computer in early morning
before his work hours began, and other two videos were
downloaded at nearly midnight, after defendant's work hours,
and thus, jury could infer defendant's ownership, use, and
ability to access materials at issue such that it was he, and no
one else in his aunt's home, who possessed child
pornography. 18 Pa.C.S.A. § 6312(d).

Pepe

897 A.2d 463

3/8/2006

PA Super

Offenses

(sexual abuse of
children)

Statute prohibiting sexual abuse of children, which made it
offense to knowingly possess photograph or computer
depiction of child engaging in prohibited sexual act, was not
unconstitutionally overbroad or vague; although defendant
argued that sections of statute were unconstitutional because
they could be interpreted to prohibit "virtual" child
pornography, such as computer-generated images, that
neither depicted nor utilized real minors, statute required
involvement of real child rather than computer-generated
image. 18 Pa.C.S.A. § 6312(b, c, d).

Davidson

860 A.2d 575

10/14/2004

PA Super

Offenses

(sexual abuse of
children)

Evidence showed that defendant possessed images of real
children, as opposed to computer-generated images of
children, so as to support his conviction for sexual abuse of
children; Commonwealth's expert pediatrician testified
unequivocally that, based on his training and experience, the
28 computer images for which defendant was prosecuted
were photographs of real children. 18 Pa.C.S.A. § 6312(d).

Kitchen

814 A.2d 209

12/18/2002

PA Super

Offenses

(sexual abuse of
children)

Statutes criminalizing sexual abuse of children by
photographing sexual acts and possession of child
pornography were not overbroad, although defendant
asserted that he took photographs with victim's consent, and
they were common law spouses; consent and cohabitation
were irrelevant.

Savich

716 A.2d 1251

6/15/1998

PA Super

Offenses

(sexual abuse of
children)

Statute prohibiting videotaping of children engaging in nudity if
such nudity is depicted for purpose of sexual stimulation not
void for vagueness.

Kelley

801 A.2d 551

7/19/2002

PA

Offenses

(sexual assault)

Digital penetration is excluded from the meaning of sexual
assault, but such conduct falls within another crime of the
same degree, namely aggravated indecent assault. 18/3101,
3125.

Kelley

801 A.2d 551

7/19/2002

PA

Offenses

(sexual assault)

Forces digital penetration of the vagina constitutes indecent
assault, a misdemeanor of the first or second degree.
18/3126.
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Andrulewicz

911 A.2d 162

11/2/2006|PA Super |Offenses (sexual assault)

Evidence was sufficient to support finding that defendant's
sexual encounters with victim were without consent, as
required to support convictions for sexual assault and
indecent assault; victim testified that defendant "raped her" by
penetrating her vagina, that defendant inappropriately
caressed her, and that defendant exposed himself to her. 18
Pa.C.S.A. §8 3124.1, 3126(a).

Smith

863 A.2d 1172

12/7/2004|PA Super  |Offenses (sexual assault)

Evidence supported conviction for sexual assault; evidence
indicated that defendant had previously assaulted victim and
had threatened to reveal victim's homosexual relationship to
victim's mother if victim did not do as defendant said, and
victim stated that she did not resist during charged incident
because there was nothing that she could do to stop it. 18
Pa.C.S.A. §8§ 3107, 3124.1.

Persia

673 A.2d 969

Offenses (sexual

molestation)

3/27/1996|PA Super

Expungement of arrest record for sexual molestation of minor
is not immediately required when charges dismissed at
preliminary hearing due to victim's failure to testify; not the
equivalent of being found not guilty at trial.

Sullivan

864 A.2d 1246

12/22/2004|PA Super  |Offenses (simple assault)

Evidence was sufficient to support convictions for simple
assault based on injury to four persons after vehicular collision
while defendant was driving intoxicated, even though accident
report from police reported only three injured persons, who
were passengers in other vehicle; driver of other vehicle
testified that he suffered dislocated shoulder and cracked
collarbone. 18 Pa.C.S.A. § 2701.

Smith

848 A.2d 973

4/20/2004|PA Super |Offenses (simple assault)

For the crime of simple assault, the existence of substantial
pain may be inferred from the circumstances surrounding the
use of physical force even in the absence of a significant
injury.

Reynolds

835 A.2d 720

10/27/2003|PA Super  |Offenses (simple assault)

Act of pointing a gun at another person can constitute simple
assault as an attempt by physical menace to put another in
fear of imminent serious bodily injury.Intent can be proven by
circumstantial evidence and may be inferred from the
defendant's conduct under the attendant circumstances.

Repko

817 A.2d 549

2/11/2003|PA Super |Offenses (simple assault)

Evidence was sufficient to support conviction for simple
assault, where by holding fiance in a headlock with one arm
and holding shotgun in other arm while exiting residence,
defendant took substantial or significant step toward
perpetyrating bodily injury on fiance, and requisite intent to
cause bodily injury could reasonably be inferredfrom
surrounding circumstances. 18/2701(a)(1).
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Repko

817 A.2d 549

2/11/2003

PA Super

Offenses

(simple assault)

Evidence was insufficient to convict defendant of simple
assault of fiance's son, where offense required proof beyond a
reasonable doubt of specific intent to cause bodily injury, and
substantial step towards commission of the offense; evidence
showed that fiance's son forcefully entered defendant's home,
knocked him down and beat him up, and defendant was not
charged with fight or scuffle entered into by mutual consent.
18/2701(a)(1).

Hopkins

747 A.2d 910

2/23/2000

PA Super

Offenses

(simple assault)

Evidence was sufficient to support convictions for simple
assault with respect to two victims, where defendant, while
wearing a ski mask and visibly possessing a handgun, beat
victims' foster son in their presence, victims were 78 and 75
years old, police officer described one victim as 'hysterical'
and other victim stated he believed defendant intended to kill
his entire family.

Bortz

909 A.2d 1221

11/22/2006

PA

Offenses

(stalking)

Prior conviction for three violations of protection from abuse
order that involved same victim constituted “crime of
violence," for purposes of upgrading stalking first offense to
third degree felony. 18 Pa.C.S.A. § 2709.1(c); 23 Pa.C.S.A. §
6108.

Giusto

810 A.2d 123

10/17/2002

PA Super

Offenses

(stalking)

Defendant may be prosecuted for stalking when one stalking
act occurs in Pennsylvania and when that act completes, for
purposes of the PA stalking statute, the 'course of conduct' by
which defendant intended to cause substantial emotional
distress or place his victim in fear of bodily harm.
18/102(a)(1), 2709(b, e.1, f).

D'Collanfield

805 A.2d 1244

8/15/2002

PA Super

Offenses

(stalking)

Evidence presented factual basis for defendant's guilty plea to
offense of stalking by communication or address;
Commonwealth stated at sentencing hearing that defendant
sent various bizarre e-mails to victim over the course of a
month, Commonwealth presented evidence that indicated
victim felt 'great concern and alarm' due to the harassing e-
mails, and it was clear from defendant's testimony that he was
enraged and out of control due to victim's diagnosis of him as
a paranoid schizophrenic. 18/5504(a.1)(2).

Johnson

768 A.2d 1177

2/26/2001

PA Super

Offenses

(stalking)

Defendant's contacts with victim on day he followed victim
home from work were sufficient to constitute a 'course of
conduct' as required for stalking conviction, where he followed
and berated victim on a public highway and thereafter initiated
'surveillance' of her at her home.

Davis

737 A.2d 792

8/25/1999

PA Super

Offenses

(stalking)

Trial court did not abuse discretion by considering impact of
defendant's behavior on his children when imposing sentence
outside guidelines for stalking conviction arising from
defendant's stalking of his ex-wife and her new husband.

Page 97

6/12/2008




Pennsylvania Commission on Sentencing

Caselaw Highlights (PA Reporter through May 23, 2008)

Leach

729 A.2d 608

4/8/1999

PA Super

Offenses

(stalking)

Stalking occurs with each act involved in an established
course of conduct and forms the basis for an independent
charge. Each stalking, including the first, is a certifiable
count, capable of sustaining a separate conviction and
sentence.

Urrutia

653 A.2d 706

1/27/1995

PA Super

Offenses

(stalking)

Crime of stalking does not require that Commonwealth that
action complained of had no legitimate purpose, as is case
with crime of harassment. Evidence of prior bad acts
admissible to show defendant's intent and course of conduct.

Miller

689 A.2d 238

1/16/1997

PA Super

Offenses

(stalking)
(harassment)

Where, within period of several hours, defendant came into
contact with victim five times, in both residential and
commercial environments, Commonwealth met burden of
proof regarding intent element.

Albert

758 A.2d 1149

9/27/2000

PA

Offenses

(statutory sexual
assault)

Statute that criminalized sexual assault where victim was less
than 16 years of age and offender is four or more years older
met rational basis test and, thus, did not violate equal
protection, as statutes served legitimate state interest in
protecting minors under 16 years from older teenagers and
adult sexual aggressors.

Hooks

921 A.2d 1199

3/27/2007

PA Super

Offenses

(statutory sexual
assault)

Anniversary date of birth, rather than common law date, under
which person reached given age in years at first moments of
day before person's birthday, was applicable to statutes
governing statutory sexual assault and aggravated indecent
assault on person less than 16 years of age, for purposes of
calculating age of victim, and thus, Commonwealth presented
sufficient evidence to establish that victim was "under 16
years of age" at time that offenses were committed; sexual
encounter occurred one day prior to victim's 16th birthday,
and statute governing computation of time provided that date
of birth was determined by anniversary date and not, as
common law would provide, day before anniversary. 18
Pa.C.S.A. §8 3122.1, 3125(a)(8).

Castelhun

889 A.2d 1228

12/14/2005

PA Super

Offenses

(statutory sexual
assault)

Evidence was sufficient to support statutory sexual assault
conviction; evidence showed that defendant engaged in
sexual intercourse with victim on repeated occasions, that
victim was under 16 years of age, and that defendant was four
or more years older than victim. Consent is not a defense to
statutory sexual assault. 18 Pa.C.S.A. § 3122.1.
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Jones

904 A.2d 24

7/14/2006

PA

Offenses

(tampering with
evidence)

Police testimony was sufficient to prove each element of
offense of tampering with evidence; police testimony
established that it was after defendant was informed that he
was about to be arrested that he dropped item in question and
deliberately stepped on it, thereby breaking it, from this
testimony, fact-finder could certainly have inferred that
defendant knew that police investigation into criminal activity
was imminent, if not, in fact, already in progress, fact-finder
could also have inferred that defendant had dropped and
broken item with intent of preventing police from gaining
access to it as evidence in anticipated post-arrest
investigation. 18 Pa.C.S.A. § 4910(1).

Delgado

679 A.2d 223

6/25/1996

PA

Offenses

(tampering with
evidence)

Discarding evidence [cocaine] while being chased by police
does not fit the definition of tampering as found in 18 Pa.C.S.
4910(1).

Walker

836 A.2d 999

11/17/2003

PA Super

Offenses

(terroristic threats)

Evidence was sufficient to establish that defendant
communicated threat of committing violent crime with specific
intent of causing terror or acted with reckless disregard of risk
of causing terror, thus supporting conviction for terroristic
threats; while parole officer was taking defendant, who was
known to be HIV-positive, to prison for alleged parole
violation, he scratched officer's hand, dug in his fingernails,
and said, "I have open cuts on my hands, life is short, | am
taking you with me."

Fenton

750 A.2d 863

4/3/2000

PA Super

Offenses

(terroristic threats)

Being angry does not render a person incapable of forming
the intent to terrorize, as element of crime of terroristic threats
(18/2706).

Tizer

684 A.2d 597

10/10/1996

PA Super

Offenses

(terroristic threats)

Neither ability to carry out threat nor belief by person
threatened that it will be carried out is essential element of
terroristic threats; harm sought to be prevented is distress due
to invasion of sense of personal security.

Kelley

664 A.2d 123

8/17/1995

PA Super

Offenses

(terroristic threats)

Conviction does not require direct contact between the
defendant and the victim; rather, prosecution must show that
defendant made threat to commit violent crime, and that threat
was communicated with intent or disregard of causing terror.

Bailey

655 A.2d 566

2/28/1995

PA Super

Offenses

(terroristic threats)

Offense does not require that the accused intended to carry
out the act; it does require an intent to terrorize. Statement by
defendant when looking directly at jury "in a month a lot of
people are going to die because of your decision" was
sufficient.

Butcher

644 A.2d 174

6/13/1994

PA Super

Offenses

(terroristic threats)

Don't make me get physical' could reasonably be interpreted
by victim as threat of assault if she did not give defendant a
ride as he demanded, even though he did not identify specific
crime of violence.
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Goins

867 A.2d 526

12/29/2004

PA Super

Offenses

(theft by
deception)

Evidence was sulfficient to support theft by deception
conviction; evidence indicated that defendant accepted a
package that was not addressed to him, and that defendant
falsely claimed to be the nephew of the addressee when he
claimed the package. 18 Pa.C.S.A. 88 3921(a)(1), 3922.

Sanchez

848 A.2d 977

4/22/2004

PA Super

Offenses

(theft by
deception)

Evidence was sufficient to support conviction for theft by
deception; defendant obtained money from insurance
company as result of filing of false insurance claim, used
money to pay off car loan, and discussed claim with insurance
representative and prepared and signed power of attorney
form and odometer statement in support of claim, and
insurance company took measures to reclaim its lost money
when it determined that car accident occurred before
insurance policy went into effect. 18 Pa.C.S.A. § 3922(a).

Grife

664 A.2d 116

8/14/1995

PA Super

Offenses

(theft by
deception)

The mens rea for theft by deception includes the intent to
deceive a lender about the value of collateral, such as in
actively preventing lenders from learning of value of
mortgaged property.

Lawson

650 A.2d 876

10/7/1994

PA Super

Offenses

(theft by
deception)

Theft by deception requires demonstration of false impression
and victim's reliance upon impression.

Johnson

818 A.2d 514

2/20/2003

PA Super

Offenses

(theft by receiving
stolen property)

Defendant could not have been convicted of receiving stolen
property based on his having unlawfully purchased house,
given that real property did not constitute 'personal’ property.
Crime of RSP contemplates only theft of personal property,
not real property. 18/3925(a).

Goins

867 A.2d 526

12/29/2004

PA Super

Offenses

(theft by unlawful
taking)

Evidence was sufficient to support theft by unlawful taking or
disposition conviction; evidence indicated that defendant
accepted a package that was not addressed to him, and that
defendant gave a false statement regarding his relationship to
the addressee, who actually lived in Texas. 18 Pa.C.S.A. 8§
3901, 3921.

Monroe

678 A.2d 1208

5/31/1996

PA Super

Offenses

(theft by unlawful
taking)

Where defendant obtained less than $200 from victim by
pulling 'flim-flam' on her, he did not take money ‘from her
person' and thus the trial court erred in grading the theft as a
M-1.

Wilkes

676 A.2d 266

5/9/1996

PA Super

Offenses

(theft by unlawful
taking)

Where all of the facts, viewed in a light most favorable to the
Commonwealth, reveal nothing more than a business deal
gone awry, and there is no evidence of any mens rea to
commit theft, evidence insufficient to sustain theft conviction.

Lebron

765 A.2d 293

11/29/2000

PA Super

Offenses

(theft of leased
property)

Evidence of car owner's demand letter to renter's address did
not create presumption of intent to commit theft of leased
property; demand letter was returned to owner unclaimed,
never having been signed by renter or anyone residing at that
address. 18/3932(c)(2).
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Estman

915 A.2d 1191

2/21/2007

PA

Offenses

(theft)

Statute allowing a defendant to be prosecuted under all
available statutory criminal provisions without regard to
generality or specificity of statutes was substantive, rather
than procedural, and thus statute could not be applied
retroactively and did not provide basis for Commonwealth to
prosecute defendant, a tax collector, for theft by deception or
theft by failure to make required disposition of funds; statute
defined and regulated the rights of defendants, namely what
crimes they could be charged with. 18 Pa.C.S.A. 88
3922(a)(1), 3927(a), 42 Pa.C.S.A. § 9303.

Lussi

757 A.2d 361

8/22/2000

PA

Offenses

(theft)

Commonwealth could not prosecute defendant, an elected
township tax collector, for separate offenses under both the
general provisions of the crime code relating to theft by failure
to make required disposition of funds and the specific
provision of the Local Tax Collection Law relating to
embezzlement (72/5511.39).

Morrissey

654 A.2d 1049

1/18/1995

PA

Offenses

(theft)

Defendant could not be convicted of theft by failure to make
required deposit absent showing that employer's workers
comp. carrier had right to receive funds from settlement made
with insurer. RSP requires defendant had reason to know item
was stolen.

Estman

868 A.2d 1210

2/9/2005

PA Super

Offenses

(theft)

Statute allowing defendant to be prosecuted under all
available statutory criminal provisions without regard to
generality or specificity of statutes had substantive, not
procedural, effect, and thus statute could not be applied
retroactively and did not provide basis for state to prosecute
defendant, a former tax collector, for theft by deception and
theft by failure to make required disposition of funds; applying
statute retroactively would have permitted defendant to face
criminal charges for conduct she could not have been
prosecuted for prior to enactment of statute. 1 Pa.C.S.A. 88
1926, 1933, 42 Pa.C.S.A. § 9303.

Goins

867 A.2d 526

12/29/2004

PA Super

Offenses

(theft)

Commonwealth failed to establish the value of property taken
by defendant, and thus defendant's convictions for theft by
unlawful taking or disposition and theft by deception were
required to be downgraded from first-degree misdemeanors to
third-degree misdemeanors. 18 Pa.C.S.A. § 3903(b)(2).

Goins

867 A.2d 526

12/29/2004

PA Super

Offenses

(theft)

Theft by unlawful taking or disposition was a lesser included
offense of theft by deception, and thus crimes merged for
sentencing purposes; elements of theft by unlawful taking or
disposition were subsumed in elements of theft by deception,
and theft by deception required element of deception, while
theft by unlawful taking or disposition did not. 18 Pa.C.S.A. 88
3901, 3921, 3922.
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Shamberger

788 A.2d 408

12/7/2001

PA Super

Offenses

(theft)

Evidence was sufficient to establish that defendant took and
attempted to take property of others with intent to deprive
them thereof, as required to support convictions for theft and
attempted theft, by surreptitiously removing purses and
wallets from movie theater patrons. Whether property was
taken 'from the person' is not element of theft offense, rather it
is factor in grading offense for sentencing purposes.

Shamberger

788 A.2d 408

12/7/2001

PA Super

Offenses

(theft)

First degree misdemeanor theft 'from the person' includes not
only theft from victim's body, but also theft in victim's presence
and from his immediate possession and control. 18/3903,
3921.

Bershad

693 A.2d 1303

4/3/1997

PA Super

Offenses

(theft)

Statute creating criminal penalty if defendant obtains funds
under known obligation, intentionally deals with funds as own
and fails to make required deposition of funds, even when it is
impossible to identify particular property as belonging to victim
at

Thomas

684 A.2d 1085

11/12/1996

PA Super

Offenses

(theft)

Evidence was sufficient to support conviction for theft by
deception and theft by unlawful taking where defendant, as
VFW quartermaster, cashed checks written by him and
payable to "cash" without authorization.

Andrzejewski

658 A.2d 390

5/10/1995

PA Super

Offenses

(theft)

Defendant's familiar inclination to purchase illegally obtained
merchandise for purposes of resale for profit, and eagerness
to obtain more goods, sufficient to support 'in the business of
buying/selling stolen items.' Doesn't require organized fencing.

Sow

860 A.2d 154

9/28/2004

PA Super

Offenses

(trademark
counterfeiting)

Federal trademark law did not preempt state trademark
counterfeiting law; Congress had not legislated so pervasively
in the area of trademarks as to demonstrate a clear intent to
occupy the field of trademark infringement to the exclusion of
state law, and the state law prohibiting trademark
counterfeiting did not create a situation where it was
impossible to comply with both federal and state law, given
that trademark infringement was both a state and federal
crime. 18 Pa.C.S.A. § 4119.

Marrero

914 A.2d 870

11/15/2006

PA Super

Offenses

(unauthorized use
of a motor vehicle)

Sufficient evidence existed to support conviction for
unauthorized use of an automobile; evidence indicated that
engine was removed from victim's vehicle after vehicle was
stolen, defendant's fingerprints were found under hood of
vehicle, one method of removing engine would have required
opening hood, victim did not know defendant, and victim did
not know of any reason why defendant would have
legitimately been under hood. 18 Pa.C.S.A. § 3928(a).

Henry

875 A.2d 302

4/25/2005

PA Super

Offenses

(unauthorized use
of a motor vehicle)

Evidence that defendant's fingerprints were on placard in
stolen vehicle showed mere presence in automobile and was
insufficient to sustain conviction for unauthorized use of
automobile. 18 Pa.C.S.A. § 3928(a).
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Terry

847 A.2d 93

4/2/2004

PA Super

Offenses

(unauthorized use
of a motor vehicle)

Sufficient evidence supported conviction for unauthorized use
of a motor vehicle; evidence indicated that defendant was
driving a hot-wired car and was without proof of ownership,
proof of insurance, or driver's license. 18 Pa.C.S.A. § 3928.

Webster

681 A.2d 806

7/31/1996

PA Super

Offenses

(underaged
drinking)

Locus of crime is always in issue since commission of criminal
act in the county is a prerequisite for county jurisdiction.
Totality of evidence supported consumption of some beer in
county.

Crabill

926 A.2d 488

6/4/2007

PA Super

Offenses

(unlawful contact
with minor)

Evidence was sufficient to support conviction for criminal
attempt at unlawful contact with a minor based upon
defendant's sexually-explicit communications to law
enforcement officer posing as 12-year-old girl in internet chat
room sting operation; mens rea element of offense was
established by defendant's admission that he believed he was
communicating with 12-year-old girl, content of his e-mails
over 10-day period, and defendant's substantial steps in
attempting to meet purported minor for sexual contact, and
fact that defendant was actually communicating with officer,
as opposed to 12-year-old girl, was irrelevant for purposes of
sustaining conviction. 18 Pa.C.S.A. 8§ 901, 6318(a)(1),
7512(a).

Morgan

913 A.2d 906

8/14/2006

PA Super

Offenses

(unlawful contact
with minor)

Evidence was sufficient to support conviction for unlawful
contact with a minor; evidence established that defendant
knew victim was a minor by a certain date, and had sex with
her approximately a week later, and it was exclusively within
the purview of the jury to weigh the evidence. 18 Pa.C.S.A. §
6318.

Morgan

913 A.2d 906

8/14/2006

PA Super

Offenses

(unlawful contact
with minor)

Sufficient evidence supported conviction for unlawful contact
with a minor; defendant engaged in two online instant
message exchanges with minor after he admittedly learned
that victim was 14, and defendant had sex with her shortly
thereafter, and jury reasonably could have found that letters,
instant messages, and visit to victim's home was made for
purposes of rekindling their sexual relationship, especially
since Commonwealth presented evidence that defendant had
sexual intercourse with victim just two days before his arrest.
18 Pa.C.S.A. § 6318.

Morgan

913 A.2d 906

8/14/2006

PA Super

Offenses

(unlawful contact
with minor)

Statute governing offense of unlawful contact with a minor
was not void for vagueness; any person of ordinary
intelligence could understand meaning of statute since statute
provided reasonable standard by which defendant could have
tailored his behavior, defendant made admission that he
thought his behavior could be criminally punished, and jury's
verdict suggested that they found defendant contacted victim
for purposes of committing statutory sexual assault. 18
Pa.C.S.A. § 6318.
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Morgan

913 A.2d 906

8/14/2006

PA Super

Offenses

(unlawful contact
with minor)

Statute governing offense of unlawful contact with a minor
was not overbroad; statute by its reach did not punish a
substantial amount of constitutionally protected conduct, and
statute was narrowly tailored to advance a compelling state
interest, that being the protection of minors who lack capacity
to consent to sexual intercourse. 18 Pa.C.S.A. § 6318.

McFadden

850 A.2d 1290

5/27/2004

PA Super

Offenses

(unlawful use of
computer)

Evidence was sulfficient to support police officer's conviction
for unlawful use of a computer; officer admitted that, despite
her awareness that computer system in patrol car was only to
be used for official police business, she accessed the system
for purposes of typing a false threat message, and while she
claimed that she never meant to send the threatening
message, the evidence adduced at trial indicated that the
message could not have been sent accidentally. 18 Pa.C.S.A.
§ 3933(a)(2) (Repealed).

Delapaz

796 A.2d 364

4/3/2002

PA Super

Offenses

(unlawful use of
computer)

County inmate's use of prison telephone system to call people
at numbers he had fraudulently caused to be placed on
another inmate's account and which he then accessed by
using the inmates personal telephone identification number,
which was linked by computer to other inmate's account,
constituted unlawful use of a computer. 18/3933(a)(1).

Kennedy

789 A.2d 731

12/31/2001

PA Super

Offenses

(unsworn
falsifications)

Evidence did not support defendant's conviction for unsworn
falsification to authorities, based on allegedly false answer on
application for gun permit; evidence showed that defendant
provided answer based on confusion by ambiguous form, not
by intent to falsify information. 18/4904.

Beachey

698 A.2d 1325

8/1/1997

PA Super

Offenses

(vehicle code)

By flashing high beams of his headlights on and off to warn
oncoming Cars of police radar unit, defendant made forbidden
‘'use’ of his high beams within meaning of Vehicle Code
provision requiring drivers to 'use' low beams of light when
approaching oncomi

Bullock

913 A.2d 207

12/27/2006

PA

Offenses

(voluntary
manslaughter of
an unborn child)

Statute governing offense of criminal homicide of an unborn
child, which did not apply to crimes of pregnant women
against their own unborn children, did not violate equal
protection; statute did not create a suspect classification, only
the mother had liberty interests in relation to the termination of
her pregnancy, and failure to include exception for pregnant
women would place increased risk of criminal prosecution on
pregnant women due to their unique connection to their
fetuses. U.S.C.A. Const.Amend. 14; 18 Pa.C.S.A. § 2603.
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Weston

749 A.2d 458

4/17/2000

PA

Offenses

(voluntary
manslaughter)

Abrogated Com. v. Correa. Conviction of voluntary
manslaughter did not abrogate requisite intent for convictions
for possessing instruments of crime and criminal conspiracy.
Evidence supported conviction for PIC; evidence showed that
defendant armed himself with gun before confronting victim,
thereby evincing intent to use gun to harm or at least threaten
victim, and defendant actually employed gun to kill victim,
which ultimately resulted in conviction for voluntary
manslaughter.

Smith

710 A.2d 1218

4/20/1998

PA Super

Offenses

(voluntary
manslaughter)

Commonwealth can meet its burden of negating self-defense
claim set forth in homicide prosecution by proving that
defendant used greater force than appeared to be necessary.

Browdie

654 A.2d 1159

2/8/1995

PA Super

Offenses

(voluntary
manslaughter)

Definition of serious provocation not extended for purposes of
a heat of passion verdict to include the squeezing of a 9
month old infant to death due to frustration over infant fussing.

Correa

648 A.2d 1199

8/23/1994

PA Super

Offenses

(voluntary
manslaughter)

ABROGATED BY PA SUPREME COURT IN COM. V.

WESTON. Basisferveluntary-manslaughter-convietion-
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Bavusa

832 A.2d 1042

9/29/2003

PA

Offenses

(VUFA)

Felony grading for carrying a firearm without a license was
supported, under sentencing factor of having committed
another criminal violation contemporaneously with that
offense, by defendant's contemporaneous violation of statute
prohibiting carrying of firearms on public streets in
Philadelphia; it was not necessary that the additional criminal
violation be a non-weapons offense.

Bavusa

832 A.2d 1042

9/29/2003

PA

Offenses

(VUFA)

Statutory amendment providing that act of carrying a firearm
without a license was a misdemeanor in the first degree,
rather than a felony of the third degree, in circumstances
where a person was "otherwise eligible" for licensure and had
not "committed any other criminal violation" did not create an
additional, negative element of existing felony offense but
created sentencing factors affecting the grading of the
offense.

Gillespie

821 A.2d 1221

4/25/2003

PA

Offenses

(VUFA)

Barrel length was no longer element of the offense that certain
persons could not possess, use, control, sell, transfer, or
manufacture a firearm, and, thus, the statutory definition of
‘firearm’ to include shotguns less than certain length did not
apply; the statute prohibiting the conduct contained its own
definition of firearm' to include any weapon designed to expel
any projectile by the action of an explosive. 18/6102,
6105(a)(2)(i).
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Gillespie

821 A.2d 1221

4/25/2003

PA

Offenses

(VUFA)

The clear purpose of the statutory prohibition against certain
convicted persons possessing firearms is to protect the public
from convicted criminals who possess firearms, regardless of
whether the previous crimes were actually violent or the
barrell of the firearm was a certain length. 18/6105(a)(1)(i).

Zaborowski

PSP

892 A.2d 68

2/9/2006

PA Cmwlth

Offenses

(VUFA)

Applicant's New Jersey convictions for unlawful possession of
a weapon and criminal sexual contact, which were classified
by the New Jersey legislature as crimes of the fourth degree
and punishable by up to 18 months imprisonment, disqualified
applicant from obtaining a firearm license under either the
Uniform Firearms Act or the Gun Control Act. N.J.S.A. 2C:43-
6; 18 Pa.C.S.A. 8 6109(e)(1)(viii); 18 U.S.C.A. 8§ 922(g)(1).

PSP

McCaffrey

816 A.2d 374

2/5/2003

PA Cmwlth

Offenses

(VUFA)

Petitioner's prior NY conviction did not constitute a conviction,
for the purpose of firearms disability in PA; petitioner received
a NY certificate of relief from disabilities, the certificate
automatically relieved petitioned of any disability from his prior
conviction for a felony and stated that the prior conviction was
no longer 'deemed to be a conviction' and the PA VUFA
defined conviction 'as determined by the law of the jurisdiction
in which the prosecution was held. 18/6102, 6105,
6109(e)(1)(viii).

Williams

911 A.2d 548

11/8/2006

PA Super

Offenses

(VUFA)

Evidence was sulfficient to establish prima facie case that
defendant unlawfully possessed a firearm, so as to allow trial
to proceed in prosecution for persons not to possess firearms;
defendant had previous conviction for burglary, and although
Commonwealth did not present direct evidence that defendant
was in possession of gun, defendant admitted he was
involved in robbery, and victim stated that during robbery both
men were in possession of gun when they demanded that he
get down on ground and surrender money, and defendant's
confession and victim's testimony, if accepted as true, would
permit jury to infer that defendant possessed firearm. 18
Pa.C.S.A. § 6105.
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Montgomery

861 A.2d 304

10/26/2004

PA Super

Offenses

(VUFA)

Evidence was sulfficient to support finding that defendant was
in possession of firearm, as required to support convictions for
two counts of Violations of the Uniform Firearms Act (VUFA);
witness's prior sworn statement from preliminary hearing
indicated that witness positively identify defendant as the
shooter involved in drive-by shooting, evidence indicated that
two .40 caliber shell casings were discovered inside vehicle
involved in shooting, that defendant's fingerprint was found on
vehicle's window, that when the police arrived at defendant's
room, they saw .40 caliber pistol outside his broken window,
and that shell casings found at crime scene and those found
in vehicle had all been fired from .40 caliber pistol that was
found outside defendant's window. 18 Pa.C.S.A. 88
6105(a)(1), 6106(a)(1).

Sherwood

859 A.2d 807

9/21/2004

PA Super

Offenses

(VUFA)

There was no evidence that former felon's state firearm rights
were ever restricted, and thus firearm rights could not be
restored; conviction for statutory rape was not a disabling
offense under statute allowing application for restoration, and
exceptions to statute which made it a crime for those
convicted of certain offenses to possess a firearm did not
include statutory rape or statutory sexual assault. 18
Pa.C.S.A. 88 6105(d, e)

Appleby

856 A.2d 191

8/19/2004

PA Super

Offenses

(VUFA)

The purpose of the 60-day grace period for a convicted
criminal to dispose of any firearms in his possession or control
is to give him time to do so, thereby avoiding a violation of
persons not to possess firearms, and protecting the public
from a firearm in the possession or under the control of a
convicted criminal. 18 Pa.C.S.A. § 6105(b).

Appleby

856 A.2d 191

8/19/2004

PA Super

Offenses

(VUFA)

Date of "imposition of disability” prohibiting convicted persons
from possessing firearms, so as to trigger running of 60-day
period for convicted person to dispose of any firearms, was
date judgment of conviction was entered for predicate offense,
not date that defendant was subsequently released on parole.
18 Pa.C.S.A. § 6105(h).

Derr

841 A.2d 558

1/15/2004

PA Super

Offenses

(VUFA)

Driving under the influence of alcohol may be considered a
"criminal violation" for purposes of supporting a conviction for
carrying a firearm without a license, graded as a felony of the
third degree rather than a misdemeanor, even though offense
of driving under the influence of alcohol appears in the Vehicle
Code, not the Crimes Code, as driving under the influence of
alcohol is a misdemeanor punishable by a minimum term of
imprisonment and a fine. 18 Pa.C.S.A. § 6106(a)(1); 75
Pa.C.S.A. § 3731(a)(1, 4) (Repealed).
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Galindes

786 A.2d 1004

11/14/2001

PA Super

Offenses

(VUFA)

Sufficient evidence supported weapons conviction, even
though victim did not see the defendant's firearm; firearm had
a visible effect on the victim, who heard the pop of the gun
and saw a flash when he yelled at the defendants while they
tried to break down the back door of victim's house.

Bavusa

750 A.2d 855

5/18/2000

PA Super

Offenses

(VUFA)

Upon conviction for carrying a firearm without a license,
offense was properly graded an F3; defendant's prior drug
conviction made him ineligible to receive a license to carry a
firearm, which precluded offense from being graded a
misdemeanor, as did defendant's conviction for carrying a
firearm on public streets in Philadelphia, when considered with
defendant's ineligibility to receive a license (18/6106, 6108,
6109).

Hopkins

747 A.2d 910

2/23/2000

PA Super

Offenses

(VUFA)

Circumstantial evidence was sufficient to support conviction
for carrying a weapon on a public street in Philadelphia where
defendant approached victim's row house from the front,
which faced a street, and entered the home through the front
door, and defendant struck victim with the gun butt s he stood
on victim's front stoop before he entered the home.
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